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CURRENT TOPICS. 





In Lubbock v. Cook, 49 Tex. 96, the court 
held that in computing the two years within 
which a writ of error may be taken, under the 
statute of that State, the day of the rendition 
of the judgment must be excluded. The de- 
cisions upon this subject are conflicting. In 
some of the States, it is held thatin computing 
time from an act done, the day on which 
it is done should be included. Chiles v. 
Smith, 13 B. Mon. 460; Brown v. Bazan, 24 
Ind. 194. In other States, the rule is adopted 
that the day on which the act is done should be 
excluded, unlessthere is something in the mode 
of expression, or some good reason for re- 
quiring this rule to be changed. Bigelow v. 
Wilson, 1 Pick. 485; Commercial Bk. v. Ives, 
2 Hill (N. Y.) 355, and note. In England it 
is held that ‘‘ whenever a right would be di- 
vested or a forfeiture incurred, vy including 
the day when the act was done, the computa- 
tion will be made exclusive of it.’’ Lester v. 
Garland, 15 Ves. Jr. 248, and note. See, 
also, Bellaris v. Hester, 1 Ld. Ray. 280; Wil- 
cox v. Ward, 9 Wend. 349; Vanderberg v. 
Van Rensslaer, 6 Paige, 147; People v. N. 
Y., etc., R. Co., 28 Barb. 284; Burr v. Lewis, 
6 Tex. 81. 


> 





In Dufresne v. Weise, decided last month by 
the Supreme Court of Wisconsin, and already 
noted in our weekly abstracts, it was held that 
in an action for slander, where the character 
of the injured one is called into question, itis 
competent to prove such character by the tes- 
timony of witnesses well acquainted with the 
party in the community where he resides, wiih- 
out first asking them if they know the charac- 
ter of such party. General character is the 
estimation in which the person is held in the 
neighborhood wherein he resides, and the resi- 
dents of the neighborhood are the witnesses 
most competent to testify as to such charac- 
ter. The same principle was held in New 
York as early as 1829 in Douglass v. Tousey, 
2 Wend. 52, which may be considered one of 
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the leading cases on this point. It is nota 
question solely of reputation founded upon 
common rumor, but of actual knowledge of 
the character of the party, and any material 
inquiries tending to that end are proper. 
Townsend on Slander and Libel, § 408; An- 
drews v. Vanduser, 11 Johns.38 ; Vanaukin v. 
Westfall, 14 Johns. 233; Senter v. Carr, 15 
N. H. 351; 1 Greenleaf on Evidence, § 462 
and cases cited. 








Tue right of a municipal corporation to use 
the public funds for the purpose of opposing 
a bill in Parliament which, if passed, would 
imperil its existence, property or privileges, 
was sustained by the Chancery Division of the 
English High Court of Justice, in the late case 
of Attorney-General v. Mayor of Brecom. The 
court sustained the right not only upon a pro- 
vision in the English Municipal Corporations 
act, authorizing the employment of the bor- 
ough fund in paying ‘‘ all other expenses not 
herein otherwise provided for which shall 
be necessarily incurred in carrying into effect 
the provisions of this act,’’ but also upon the 
general principle which sanctions those who 
hold funds in trust in being reimbursed out of 
the trust estate, for any expenses necessarily 
incurred for its protection. In reaching this 
conclusion, the Master of the Rolls limited the 
doctrine of Queen v. Mayor of Sheffield, L, 
R. 6 Q. B, 652; Attorney-General v. Corpo- 
ration of Wigan, Kay, 268, and follows in 
preference the principle of Bright v. North, 2 
Phil. 260, ard distinguishes the decision in the 
Wigan case on appeal, in 5 M. & G. 52. This 
is the general rule as to trusts (Murray v. De 
Rottenham, 6 Johns. Chan. 52, 61), and is ap- 
p:icable to municipal corporations. Attorney- 
General v. Mayor of Norwich, 2 M & C. 406, 
424. But trustees can not use the funds of the 
corporation to exonerat; themselves from per- 
sonal liability. Drury v. Cross, 7 Wall. 299. 





Tue liehility oi hotel keepers for property 
stolen from the rooms of those who occupy 
them, whether as guests or boarders, was con- 
sidered by the Supreme Court of New York, 
in the recent case of Hancock v. Rand. In 
November, 1873, Gen. Hancock applied to the 
proprietors of the St. Cloud Hotel, in New 
York city, for rooms for himself and family, 
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with meals to be served either at the restau- 
rant or intheirrooms. A price per month was 
agreed upon, and the arrangement was to con- 
tinue until the next summer, unless the gen- 
eral should sooner be ordered away on military 
duty. In March, 1874, in the absence of the 
family one evening, the rooms were entered by 
a thief, and valuables to the amount of $400 
stolen. Suit was brought against the proprietors 
of the hotel, resulting in favor of the plaintiff. 
In affirming the judgment, the supreme court 
say: ‘*‘ We cannot adopt the theory that ascer- 
taining and fixing the price that was to be paid 
for the accomodation, and specifying the pro- 
bable duration of the stay at the hotel, neces- 
sarily had the effect to deprive the plaintiff of 
the character of guest. The effect of such a 
theory reduced to practice would be to deprive 
the visitor ata hotel of the character of guest 
if he took the precaution to ascertain in ad- 
vance the price which would be charged for 
his entertainment. Although the decisions 
have not been uniform upon the question 
whether fixing in advance the price to be paid 
and the duration of the stay of a visitor at a 
hotel, has the effect in law to constitute such 
pe1son a mere boarder or lodger, and to deprive 
him of the character of guest, yet our examina- 
tion of the subject has led to the conclusion 
that, regarding hotels as they are now con- 
ducted and patronized, such an arrangement 
does not necessarily have an effect to prevent 
the relation of innkeeper and guest, and the 
obligations which attach thereto. * * The 
law which renders the keeper of a hotel liable 
for the baggage of the guest which is stolen 
from the room assigned him, and which re- 
mains in the care and supervision of the land- 
lord and the servants whom he selects, is salu- 
tary, and should not be rendered substantially 
inoperative by adopting technical distinctions 
which rest upon ingenious speculation rather 
than sound reason. 








In Sutherland v. Old Dominion Ins. Co., recently 
decided by the Supreme Court of Appeals of Virginia, 
it was held that a policy of insurance, conditioned 
to be void in case of subsequent insurance without 
consent, was not avoided by subsequent insurance, 
unless the latter was valid and enforceable; and that 
where the subsequent policy was void because of the 
undisclosed prior insurance, the first policy could be 
enforced 











THE RELEASE OF JOINT OBLIGORS. 
It is a well known rule of law that the re- 
lease of a co-obligor will release the entire 
debt, and an action cannot be maintained 
either at law or in equity against the remain- 
ing joint debtors. This rule is not affected 
by intention ; it binds the creditor whether he 
intends the release to operate as to one, or all, 
of the joint debtors. Equity whose peculiar 
province it is to relieve those who from ig- 
norance or misfortune have placed themselves 
without the operation of the common or stat- 
utory law, will not relieve in such case, for 
the reason that the mistake is purely of law 
and not of fact.1 And were it a mistake of 
fact, it would not change the rule, for we are 
then met by the just, though in some cases, 
seemingly harsh principle, that where one of 
two innocent parties must suffer, he whose 
fault has caused the loss must sustain it. 
In the case of an obligation which is at once 
several and joint, the debtors are entitled to 
contribution, and should this right be cut off 
by fault of the creditor, such creditor could 
not, by reason of his own act in executing the 
release, be allowed to enforce his claim against 
one whose remedy he has taken away. 

This rule, however, applies only to a release, 
and not to a receipt, or a covenant not to 
sue. The former releases the entire obliga- 
tion, the latter only operates as to the creditor 
in the joint obligation, reserving the rights of 
all others. It is then necessary to examine 
into the requisites of a release in order to a 
full understanding of the subject. The dif- 
ference between a receipt which is merely evi- 
dence of the fact of payment, and may even 
be explained by parol testimony, and a release 
which entirely destroys a pre-existing right, is 
so clear that it need not be commented upon, 
but we will proceed to the distinction between 
a release and a covenant not to sue, 
the distinction between which and a re- 
lease is less clear and apparent. Bou- 
vier, in his Law Dictionary, defines a re- 
lease to be ‘‘ an instrument whereby a party 
having a right of action as creditor or other- 
wise formally remits the same, and thus estops 
himself from again setting up his claim. 
Having this operation, a release should always 
be in the form of a deed, under seal, and con- 
tain a plain and distinct remission of the 
claim to which it relates.’’ And if a release 
of one co-obligor is not under seal it will not 














XUM 














THE CENTRAL LAW JOURNAL. 





331 








destroy the creditor’s right to proceed against | that the cause of action was an entirety, and 


the other joint debtors.?. And if only a part 
of the debt is released, the co-obligors are 
jointly liable for the remainder. An ac- 
knowledgment of the taking of the new note 
of one of the joint creditors secured by mort- 
gage which, should it be paid, should operate 
as a release, does not release the old note on 
which suit was brought. Or, if the joint 
debtor is discharged by operation of law as 
in the case of bankruptcy, it is not a release 
of the debt.6 The release of a person as a 
joint trespasser who is not in fact liable to the 
releasor, will not destroy his right of action 
against those who are liable.6 The release of 
one on the payment of his proportion of the 
debt does not discharge the others contrary to 
the intention of the parties.?7 This, however, 
is only true in case the action is several as 
well as joint, as were the action joint, and 
not several, a release would operate upon the 
entire cause of action, but in this case it is, 
in effect, but a covenant not to sue, it dis- 
misses the suit as to him and retains it as to 
the others, and as he has paid his proportion, 
and the joint debtors have no longer the right 
of contribution, it does not in any way affect 
or impair their rights. For this reason the 
release of one of the joint makers of a note 
expressly reserving the rights of the indorsers 
against him, is not a bar to a suit brought 
against the indorser.s 

If while separate suits are pending against 
several joint trespassers, one suit is settled and 
the defendant therein discharged, although it 
was the intention of both parties that the dis- 
charge should affect only the cause of action 
against the defendant, and that it should not 
affect the plaintiff ’s right of recovery in the 
other suits, it will yet operate as a discharge 
of the entire cause of action against all, and 
there can be no recovery in the other suits, 
either of nominal damages or of costs.9 

The right of contribution does not exist 
as between wrong-doers; on the ground 

(1) Willings v. Consequa, Pet. C. C. 301. 

(2) Armstrong v. Hayward, 6 Cal. 183; Drink water vy. 
Jordan, 46 Me. 482; Shaw v. Pratt, 22 Pick. 305; McAl- 
lister v. Dennin, 27 Mo. 40; Frinkv. Green, 5 Barb. 455. 

(3) Rogers v. Hemstead, 1 Kirby, 44. 

(4) Tryon v. Hart, 2 Conn. 120. 

(5) Ward vy. Johnson, 13 Mass. 148; Tooker vy. Ben- 
nett, 3 Cai. 4. 

(6) Wilson v. Reeds, 3 Johns. 175. 

(7) Burke v. Noble, 48 Pa. St. 168. 

(8) Stewart v. Eaton, 2 Cai. 121. 

(9) Ayer vy. Ashmead, 31 Conn, 487. 











could not be severed; and though it was 
to some extent severed by bringing separate 
suits, still the effect was the same as though 
the suits were one action, as they were one 
cause of action. A discharge of part of sev- 
eral corporators liable for the debts of the 
corporation is a discharge of all the others, ex- 
cept so far as their amount of stock bears pro- 
portion to the amount of those discharged. In 
an action on the case for negligence against 
two carriers, it was held that a parol release 
of one before suit was a release of both, 
though the release had been made at the re- 
quest of the party not released, and with the 
express stipulation that it should not affect the 
rights of the plaintiff. The remedy of the 
plaintiff is confined to the parol agreement.u 

We have seen that the reasons of this rule 
are the entirety of the cause of action in the 
case of an action which is joint and not sev- 
eral, and the destruction of the right of con- 
tribution in case the action is both joint and 
several. Then that which is merely a cove- 
nant not to sue—or in case of a release, the 
clear intention of which is to destroy the cause 
of action as between the creditor and the joint 
debtor released, without affecting the right of 
contribution by, or enforcement of, the claims 
against the other debtors, which will be con- 
strued as operating as a mere covenant not to 
sue—does not release the debt as to the re- 
maining joint debtors.” 

It is easily to be seen, then, that the courts 
have established certain just and equitable 
bounds to the operation of this rule, enforcing 
it only when necessary to preserve inviolate 
the rights of others. 

This being true, we naturally ask if there 
are any cases in which the rule itself does not 
operate where the release is clear, and under 
seal. We think there is to be found an excep- 
tion in the case of principal and surety, where, 
although the release of one surety would dis- 
charge the others, or the release of the princi- 
pal would discharge the sureties, theirs being 
but a conditional contract, yet, in case of the 
release of a surety, even after judgment has 

(10) Phenix Bank v. Rumstead, 18 Pick. 77. 

(11) Bronson vy. Fitzhugh, 1 Hill, 185. 

(12) Bonney v. Bonney, 29 Ia. 448; Neligh v. Brade 
ford, 1 Neb. 451; Parmelle v. Lawrence, 44 IIl. 405; 
Norris v. Ham, Charlit. 267; Clagett vy. Salmon, 5 Gill 


& J.314; Burke y. Noble, 48 Pa. St. 168; Seymour vy. 
Butler, 8 Ia. 304. 
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been rendered jointly against principal and 
sureties, this will not release the principal, for 
the very obvious reason that no right of contri- 
bution is thereby cut off, and such judgment 
would not be an entirety, but could be enforced 
against the principal alone in any case. Such 
a release would not, in any way, affect the 
principal, as he was bound to pay the whcle 
previous to the release, and it would be un- 
just to deprive the creditor of his claim against 
the principal through an act by which the prin- 
cipal was placed in no worse position than he 
previously occupied. F. L. W. 








NATURALIZATION —CONTRACTS AGAINST 
PUBLIC POLICY. 





WOMACK v. LORAN. 





Court of Appeals of Kentucky, February, 1879. 


An agreement by a friend of a candidate to pay the 
clerk of a court his fees for issuing naturalization pa- 
pers to persons to be naturalized, for the purpose of 
advancing the interest of the candidate, is against 
public policy and void. 


Edwards & Seymour and T. L. Burnett, for ap- 
pellant; A. Cary and L. Joseph, for appellee. 


Pryor, C. J., delivered the opinion of the court: 


It is not deemed necessary, in this case, to inves- 
tigate the question as to the right of the clerk to 
charge a fee for furnishing to the appellant the 
evidence of his having been naturalized; and we 
will only suggest that, to exact compensation in 
advance for the services rendered would, in many 
instances, make the exercise of the right of suffrage 
depend upon the ability to pay. It appears from 
the testimony that this claim of the appeliee orig- 
inated by reason of services rendered, in giving 
copies of naturalization papers to various persons, 
during the contest for the office of Mayor of Louis- 
ville, between Jacobs and Baxter. The friends of 
Jacobs, as appellee shows, learned that Baxter’s 
friends had made an arrangement with him, the 
clerk, to give copies of such papers on Baxter’s 
credit, and the appellant, one of the supporters of 
Jacobs, desired to make a similar arrangement with 
the appellee on behalf of Jacobs. 

The arrangement was concluded with the deputy 
clerk, by which the persons were to be naturalized 
on the order of the appellant,and of such as received 
the evidence of their right to vote or citizenship, 
on such an order, the fees were to be paid by Ja- 
cobs or his friends. A copy of one of the many 
orders constituting the basis of appellant’s recov- 
ery, is as follows: 

** Louisville, Ky., Dec. 4, 1875. 

Ed. Kaiser, Esq.: Issue paper to bearer. 

J. M. Womack.” 

The appellee or his deputy, in the execution of 





this contract made with the appellant, gave what 
he calls copies of naturalization papers to 232 per- 
sons, and copies of a mere declaration of inten- 
tion to become citizens to as many more. The ac- 
count for naturalization complete is $464, and 
for the mere declaration of intention, $302 50, 
making in all $766 50. These copies were not re- 
cords that had been made prior to the contract be- 
tween the appellant and the appellee’s deputy, but 
were the evidences of citizenship and the intention 
to become citizens, made on the order of the ap- 
pellant, and for the sole purpose of advancing the 
interest of one of the candidates at the time can- 
vassing for the office of mayor. 

Itis further shown that the office of the clerk 
was so crowded by the applicants asking for the 
evidences of their right to vote, that a branch office 
was created in another part of the city, and copies 
of these records issued with as much facility as if 
emanating from the principal office. How the clerk 
or his deputy could exercise this power does not 
appear; itis to be inferred tnat the papers were 
issued, and the records afterward made. 

It is insisted by counsel for the appellant that 
such a contract is contrary to public policy and 
void, and in this position we fully concur. 

While the naturalized citizen is entitled to the 
full enjoyment of his right to vote, and should be 
protected in its exercise, itis evident that such a 
contract as is relied on in this case is destructive of 
the purity of elections, and established to induce 
the elector to vote in a particular way, by reason 
of the agreement to furnish him, at the expense of 
the candidate or his friends, the evidence of his 
right to vote, and the clerk is ready, by reason of 
his contract, to furnish the necessary papers on 
the production of a written order from a responsi- 
ble party, the friend of one of the candidates, that 
he should be paid for the services rendered. A 
deputy clerk was permitted to do much of this 
work at an office in the city, remote from judge or 
clerk, and it is manifest that the entry of record 
was made after the naturalization papers had been 
delivered. 

Although the papers issued by the deputy may 
not be included in the present account, and may 
have contributed to advance the interests of some 
other candidates, it evidences the evil tendency of 
all such contracts, and the necessity of pronouncing 
them null and void. The influences that must 
originate from the execution of such contracts 
should not be allowed to operate on the elector 
casting his vote, or the official who, by law, is des- 
ignated as one of the instruments to confer upon 
him the right of suffrage. No promise of fee or 
reward should be made an inducement for those in 
power to aid the candidate whose friends are will- 
ing to make liberal contributions for that purpose ; 
nor should the influence of wealth or place inter- 
fere with the humblest citizen, whether native- 
born or naturzlized, in the exercise of this great 
privilege, ‘‘ the value of which depends upon the 
independence, moderation, discretion and purity 
with which it is exercised.” 

The judgment below is reversed, and cause re- 
manded. with directions to dismiss the petition. 
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JURISDICTION OF FEDERAL COURTS — 
SERVICE OF PROCESS ON FOREIGN COR- 
PORATIONS. 





WILSON PACKING CO v. HUNTER. 





United States Circuit Court, Southern District of 
Illinois, March, 1879. 


Process of a Federal court may be served upon a 
foreign corporation doing business in the State. By 
doing business in the State it is “found” there, within 
the meaning of that word in the Federal statutes. 


‘This suit was brought for an infringement of a 
patent as to the process of preserving and canning 
meats. The defendants object to the jurisdiction 
of the court, because they are a corporation of the 
State of Missouri, and, therefore, can not be sued 
in the Southern District of Illinois. The com- 
plainants assert that they may be sued here, be- 
cause of the statute of Lilinois which provides (R. 
S., p. 290. sec. 26), ** Foreign corporations and the 
officers and agents thereof, doing business in this 
State, shall be subjected to all the liabilities, re- 
strictions and duties, that are or may be imposed 
upon corporations of like character, organized 
under the general laws of this State, and shall have 
no other or greater powers.”” The St. Louis Beef 
Canning Company has a slaughter-house and stock- 
yards at East St. Louis, and the officers and agents 
of the company do business in that State for it and 
in its name. Thus, it is argued, the corporation is 
doing business in the State of Illinois, within the 
provisions of the statute. There is no averment 
by the defendants, showing that the corporation is 
not doing business in that State. The Illinois stat- 
ute provides (R. S., p. 775, sec. 5) that corpora- 
tions may be served by summons on the president, 
and it is not denied that the president of the St. 
Louis Beef Canning Company was found in this 
State, and was duly served with summons in this 
case as such president. 

DRUMMOND, J.: 

This case is of importance, as it involves the ques- 
tion whether process can be served upon a foreign 
corporation doing business in this State, because it 
is found in the State. The acts of 1789 and 1875 
declare that no suit should be brought against any 
person in any other district than that in which he 
was an inhabitant, or where he was found, so that 
where suit is brought against any person ina dis- 
trict other than that in which he resides, or in 
which he is an inhabitant, he must be found there 
in order to enable the courts of the United States 
to have jurisdiction; so there has always been a 
rule in relation to suits brought against persons in 
the Federal courts. When the Supreme Court de- 
clared that a corporation was a person within the 
meaning of the law which authorized suit to be 
brought by and against persons, then, of course, 
the question arose at once where this person was 
to be found, or was found. The case of the Bank 

-of Augusta v. Earle, 13 Pet., 519, decided the 











question as to where a corporation could make 4 


contract. The question did not arise there under 
this clause of the law as to where a corporation was 
found. The court held that, aluhough a corpora- 
tion could not migrate from the place where it was 
created, still, unless there was some law of the 
State which prohibited a corporation from making 
a contract, that is to say, where it was outside of 
the State by which it was created, it was a valid 
contract, and might be enforced. In these cases 
which have been cited, the Schoenberg case, 6 Otto, 
359, the case of Williams, reported in the Patent 
Official Gazette, and some other cases, they were 
cases where there was an express provision of the 
statute declaring that process might be served upon 
a foreign curporation doing business in the State or 
district where suit was brought. That was true of 
the law of Pennsylvania, the law of New Jersey, 
and is also true of foreign insurance companies in 
this State. These are obliged to answer to pro- 
cess upon their agent, precisely the same as in the 
State where created. But in this case it is admit- 
ted that no expresss provision of law authorizes 
this particular corporation, created under the law 
of the State of Missouri, to be served within the 
limits of this State. But I think we may infer 
‘from their right to do business in this State, that 
foreign corporations, and their agents doing busi- 
ness in this State, shall be subject to all liabilities, 
restrictions and duties which are, or may be im- 
posed upon corporations of like character in this 
State; that they shall have no other or greater 
power. That they are subject to the liabilities, re- 
strictions and duties of domestic corporations is 
stated in the statute. This statute implies that 
foreign corporations may do business within this 
State; but when they are admitted to do busi- 
ness in this State, they shall be subject to this pro- 
vision of the law. Now, the question is whether 
these foreign corporations, coming into this State 
and doing business in this State, are subject to this 
liability, namely: to be sued within the courts of 
this State, and so in the courts of the United 
States in the district where they are doing business. 
It seems to me that this question was substantially 
decided by the case of Harris, reported in 12 Wal- 
lace. If we admit that, under the law of this State, 
this corporation can do business in this State, and 
has been doing business in this district within the 
meaning of the acts of Congress, then was it 
** found”’ within this district, so that process could 
be served upon it? 

The allegation in the bill that the said St. Louis 
Beef Canning Company—this corporation created 
under the laws of Missouri—owns and possesses a 
slaughter-house and stock-yard in the city of East 
St. Louis aforesaid, where beef to be canned by said 
company is slaughtered and dressed preparatory 
for and in the name of said company. That allega- 
tion in the bill is not denied in the plea, and it 
must be considered as admitted. Now, in the case 
of Harris, reported in 12 Wallace, the only ground 
upon which the court took jurisdiction of the case 
was under the acts of Congress. The Baltimore 
& Ohio Railroad was authorized to construct a rail- 
road within the District of Columbia, the service 
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of process was upon the president of the company, 
he was found within the District; the person, the 
corporation, was there through its president, and it 
was the only way that the court could by any pos- 
sibility take jurisdiction. The person, the defend- 
ant, the corporation, must be found within the dis- 
trict in order that the court may have jurisdiction, 
and it was found there in consequence of the acts 
of Congress which authorized it to construct a 
branch road within the district, and because the 
president was there within the district. At the 
time the writ was thus served there was no act of 
Congress authorizing suits against corporations 
doing business in the district, and of course no 
act which authorized service of process upon for- 
eign corporations, though the court took jurisdic- 
tion of the case as I have said on the ground that 
the corporation was there found. Itis said that if 
this pesition be maintained every officer of 
every foreign corporation who comes within the 
limits of the State of Illinois is liable to service of 
process, and that the corporation would be found 
here because the officer or president was here. 
That does not follow. On the contrary, I think 
that it is to be said only of foreign corporations 
that should be found here, in the absence of any 
express legislation authorizing service of process. 
It is necessary that the foreign corporation should 
do business in the State in order to be found here, 
and in order to warrant service on the president 
when within the limits of the State. The mere 
fact, I think, from my present view of the ques- 
tion, of its president or other of its officers pass- 
ing through the State and process being served 
upon him, would not come within the meaning of 
the act of Congress. A foreign corporation would 
not in that way be found within the limits of the 
State, and it seems to me that independent of the 
authority of the case of Harris, sound reasoning 
leads us to the same result. As soon as it was de- 
termined that a corporation was a person liable to 
sue and be sued, it must of necessity be brought 
within the jurisdiction of the Federal courts. As 
the law is now understood and has been decided 
by the Supreme Court of the United States, a for- 
eign corporation cannot do bus‘ness outside of the 
territory where created, except by the consent of 
the State where it desires to do business. Of 
course, that being so, the State has a right to pre- 
scribe upon what condition it might do business. 
In relation to foreign insurance companies, 
Illinois has legislated upon that subject because the 
agents are sO numerous, their names are legion. 
The statute, therefore, declares that before a cor- 
poration of that kind can do business here it must 
consent to the service of process upon its agent. 
There is no such legislation as to this particular 
kind of corporation, but does it follow that the 
State must legislate upon the Beef Canning Asso- 
ciation of Missouri or that it cannot be served with 
process? I do not think that because it has legis- 
lated in relation to foreign insurance companies it 
must legislate upon all corporations in relation to 
service of process. When they attempt to do busi- 
ness within the State, they come within the limits 
of our State, they are protected by our laws when 











they transact business within our territory, and are 
they then not to be subject to suits against them? 
Ought they to be permitted to come here, to make 
contracts, to do may be ell their business here by 
virtue of the law of another State, and then say 
they cannot be sued in our State because their cor- 
poration is within another, a sister State? Ido not 
think that it is reasonable or right. They come, 
they ask the protection of ourlaws. They transact 
business under the protection of those laws, and 
they ought to be liable to the burdens as well as 
the benefits of the laws. One of the burdens, [ 
think, is liability te be sued. I do not very well 
see how they cannot be sued under the statute I 
have cited already, which provides that they shall 
be subject to all liabilities, restrictions and duttes. 
Certainly one of those “ liabilities’ is to be sued. 
Coming here, Going business here, they must be 
subject to some liability undoubtedly. The State 
can legislate in relation to all foreign corporations, 
and can declare under what terms they shall do 
business within our State, as in relation to foreign 
insurance companies, and perhaps other kinds of 
corporations. It has not chosen to do so as to this 
particular class, but I do not think, on that ac- 
count, that a foreign corporation doing business 
within our State can escape the consequences that 
follow from that business, one of which is liability 
to be sued. Inasmuch as this plea does not meet 
the allegation of the bill in all respects, and espe- 
cially in the view of this case, it must be held to 
be insufficient, and the plea is overruled. 


_—_ 
<> 





NEGLIGENCE IN CROSSING STREET—CITY 
ORDINANCE—PRESUMPTION. 


BAKER v. PENDERGRAST. 





Supreme Court Commission of Ohio, December 
Term, 1877. 


1, A PERSON ABOUT TO CROSS A STREET of a city 
in which there is an ordinance against fast driving, has 
a right to presume, in the absence of knowledge to the 
contrary, that others will respect and conform to such 
ordinance; and it is not negligence on his part to act 
on the presumption that he is not exposed to a danger 
which can only arise through a disregard of the ordin- 
ance by other persons. 


2. BuT WHERE HE KNOWS THAT others are driv- 
ing along the street, at the place of crossing, at a for- 
bidden rate of speed, and he has full means of seeing 
the rate at which they are driving, the existence of 
such ordinance will not authorize a presumption 
which is negatived by the evidence of his senses. If 
the attempt to cross the street, under the circum- 
stances, would be negligence on his part, the fact of 
the existence of such city ordinance is not evidence 
tending to free him from culpability. 


3. WHERE THE OVERRULING OF A MOTION for a 
new trial is assigned for error, and all the evidence of- 
fered on the trial, together with the charge of the 
court, is properly brought up by bill of exceptions, a 
reviewing court will, in connection with the evidence, 
look to the charge of the court, whether excepted to 
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or not; and if there is reason to believe that the ver- 
dict was the result of erroneous instructions, will re- 
verse the judgment and award a new trial. 


Error to the District Court of Cuyahoga county. 

The original action was brought in the Court of 
Common Pleas of Cuyahoga County by defendant 
in error, to recover damages of the plaintiff in 
error, for driving his horse, attached to a sleigh, 
along Euclid street, in the city of Cleveland, so 
negligently and carelessly, as to strike and run 
over the defendant with the said horse and sleigh, 
thereby greatly injuring him. The defendant 
below answered, denying the carelessness and neg- 
ligence charged against him, and alleging that the 
injuries and damage of which the plaintiff com- 
plained, were the result of his own carelessness, in 
this, that while the street was filled with teams, 
passing in both directions, among whom was de- 
fendant, driving his horse and cutter, at a time 
when there was a sleighing carnival being held on 
said street, and while a large crowd, among whom 
was plaintiff, were on the side-walks of said street 
watching said carnival, plaintiff, in an unlooked 
for place, suddenly jumped from the sidewalk on 
one side of said street into the street, and when well 
into the street, he stopped and attempted to regain 
the sidewalk from which he started, and in doing 
so slipped and fell directly in front of defendant’s 
horse in such a manner that defendant was barely 
able to rein his horse to one side; that unavoida- 
bly one runner of defendant’s cutter struck plain- 
tiff whereby the cutter was upset, and defendant 
was thrown violently to the ground, and his horse 
ran away, wherefore, defendant says that by rea- 
son of plaintiff’s said carelessness, he was injured, 
and that his injury was inno wise owing to any 
carelessness on the part of defendant, and defend- 
ant denies each and every allegation of carelessness 
or aegligence on his part in said petition contained. 
The averments of this answer were traversed by 
reply. 

Upon the trial of the case by a jury, the plaintiff 
in closing his testimony, offered in evidence an 
ordinance of the city of Cleveland, which forbids 
driving on the streets at a rate of speed exceeding 
six miles per hour. It was offered in evidence for 
the purpose of relieving the plaintiff from the 
charge of contributory negligence, and was ad- 
mitted for that purpose only, against the objection 
of the defendant, who thereupon took an excep- 
tion. Defendant also excepted generally to the 
whole charge of the court to the jury, and took a 
bill of exceptions, embodying all the evidence, 
and the charge of the vourt, which was duly made 
part of the record. 

The jury having found for the plaintiff, the de- 
fendant moved to set aside the verdict and grant a 
new trial for the following reasons: ‘1. Said verdict 
is contrary to the evidence. 2. Said verdict is 
against the weight of evidence. 3. Said verdict is 
against the law and should have been in favor of 
the defendant instead of the plaintiff. 4. That the 
jury disregarded the instructions given to them by 
the eccurt. 5. That the court erred in the instruc- 
tions given to the jury in regard to the city ordi- 





nance against driving faster than six miles an hour, 
and in regard to the resolution suspending the 
same, to which the defendant at the time excepted.”’ 
This motion was overruled, and judgment entereé 
on the verdict. 

The defendant, by petition in error, filed in the 
district court, asked a reversal of this judgment for 
the following reasons: 

1st. That the said court erred in admitting in evi- 
dence the ordinance of the city of Cleveland, passed 
on the 23d day of August, 1865, a copy of which is 
set forth in the bill of exceptions, offered in evidence 
by the said George E. Pendergrast, and to which 
the said George A. Baker, at the time objected. 

2d. That the said court erred in the instructions 
and charge given to the jury on the tria! of said 
action, to which the said George A. Baker at the 
time excepted. . 

3d. That the said court erred in overruling the 
motion of said George A. Baker for a new trial in 
said action. 

4th. That the said court erred in sustaining the 
verdict of the jury, which verdict was against the 
evidence and contrary to the weight of the evi- 
dence. 

5th. That the said judgment was given for the 
said George E. Pendergrast, when, according to 
the law of the land, it ought to have been given 
for George A. Baker.”’ 

The district court affirmed the judgment of the 
court of common pleas, and the reversal of this 
judgment of affirmance is now asked by plaintiff 
in error. 

Darius Cadwell and Marvin, Hart & Squire for 
plaintiff in error; Henderson & Kline and S. J. 
Andrews for defendant in error. 

Scort, J., delivered the opinion of the court: 

Did the court of common pleas err in permitting 
the city ordinance, which prohibits the driving of 
horses at arate of speed exceeding six miles an 
hour, to be offered in evidence by the plaintiff in 
the court? It was offered, and permitted to go to 
the jury for one purpose only. That purpose was, 
that it might be considered by the jury in deter- 
mining whether the plaintiff was guilty of such 
contributory negligence as would prevent a recov- 
ery. It was offered solely to relieve the plaintiff 
from the charge of negligence in attempting to 
cross the street in the manner he did, at the time 
when the accident happened; and was admitted 
on the ground that the plaintiff, when about 
to cross, had a right to presume that the defendant 
would obey the ordinance, and regulate the speed 
of his horse accordingly, and that if such rate 
would not have put the plaintiff in danger of a 
collision, then he was not guilty of negligence in 
attempting to cross. In admitting the ordinance 
in evidence for such a purpose under the circum- 
stances disclosed by the previous testimony, we 
think the court erred. 

The ordinance was the last evidence offered on 
the trial by the plaintiff. The evidence previously 
offered, including his own testimony, shows that 
the defendant and many other persons at and im- 
mediately prior to the time of the accident, were 
sleigh-riding on the street with fast horses. They 
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were exhibiting their speed in utter disregard of 
the ordinance, and were converting the drive-way 
substantially into a race course. This fact was 
well known to the plaintiff. He had been stand- 
ing for a considerable time on the sidewalk with 
many other spectators, enjoying the scene. He 
was familiar with fast horses; had owned some, 
and could judge pretty correctly of their rate of 
travel. The street was straight, and plaintiff could 
have a full view along it both ways for a long dis- 
tance. The defendant was driving at the time at 
a rate of speed approximating to twenty miles an 
hour, and others nearly as fast. This was the con- 
dition of things when the plaintiff attempted to 
cross the drive-way, three rods in width. Other 
sleighs, moving with equal rapidity, were in close 
proximity to that of the defendant, and while the 
plaintiff was endeavoring in his passage to escape 
from the former, he was struck by the latter. 
There was no evidence tending to show that the 
plaintiff was ignorant of what was thus passing 
before his eyes. Indeed, under the circumstances 
shown, such ignorance would of itself have evi- 
denced the most culpable negligence. The plain- 
tiff, then, could have no right to act on the pre- 
sumption of the existence of a state of facts, 
which was negatived by the clear evidence of his 
senses. He was acting on a known, and not a sup- 
posed state of facts, which, in the absence of any 
information tothe contrary, the ordinance might 
. have justified him in presuming, In view of this 
known state of facts, it was his duty to exercise 
reasonable care for his own property; and from 
this duty he was in no degree relieved by the ordi- 
nance in question. 

We are referred by counsel for defendant in 
error, in support of the ruling which permitted 
the ordinance to be offered in evidence, to the case 
of Jetter v. N. Y. & H. R. R. Co. 2 Keyes (N. Y.) 
154. In that case, it was held by the New York 
Court of Appeals that, ‘‘in the exercise of his law- 
ful rights, every man has a right to act on the be- 
lief that every other person will perform his duty 
and obey the laws; and it is not negligence to as- 
sume that he is not exposed toa danger which can 
only come to him through a disregard of the law 
on the part of some other person.’’ The sound- 
ness of this doctrine, and its proper application to 
that case, we are not disposed to question. That 
was an action brought to recover for injuries sus- 
tained by the plaintiff's daughter, six years of age, 
and partially deaf and dumb, who was run over 
and injured whilst in charge of a servant, by one 
of defendant’s street cars. At the time of the ac- 
cident, she was crossing a street, and was running 
a little ahead of the woman attendant, and the de- 
fendant claimed there was negligence on the part 
of the child and her attendant. The plaintiff gave 
evidence tending to show that at the time the serv- 
ant and child started to cross the street there was 
no car in sight, and the street was free from vehi- 
cles; that defendant’s car came rapidly round a 
curve or corner, with the horses on a run or jump, 
a short distance from where the child was cross- 
ing, and so suddenly that the child had not time to 
see and escape the danger, or the servant time to 





rescue her from it. The plaintiff also putin evi- 
dence the ordinance of the city forbidding cars 
from turning a corner faster than on a walk, or to 
travel on a street faster than six miles an hour. 
The court instructed the jury that, ‘under such 
circumstances a person about crossing a street, 
and having in charge a child of tender years, hasa 
right to take into consideration the fact that by the 
city ordinances no vehicle is permitted to turn a 
corner faster than a walk, nor to travel upon a 
street faster than six miles an hour; and if the jury 
should find that the woman and child could have 
crossed the street in time to avoid any col- 
lision, provided the defendant’s car had been driven 
atno greater rate than the city ordinances per- 
mitted, then they must assume that it was not neg- 
ligence in the woman to permit the child to let go 
of her hand for the moment, and cross the street 
alone; while on the contrary, if you shall come to 
the conclusion from the entire evidence in the case 
that at the time when they attempted to cross the 
car wasin view, then you are toconsider whether 
the car was so near as to render the attempt un- 
safe; because if it was unsafe, it follows that it 
was negligence to allow the child to leave the im- 
mediate protection ofthe woman, and the plaintiff 
cannot recover.’’ This instruction was sustained 
by the court of appeals. But itis obvious in this 
case that the jury was allowed to consider the ex- 
istence of the city ordinance on the subject of fast 
driving, only in the event of their finding that de- 
fendant’s car was not in sight, and its illegal rate 
of speed not*known to the woman and child when 
they left the sidewalk and undertook to cross the 
street. But if at that time the car was in sight, 
and its rate of speed, however illegal, was appar- 
ent, it is clear that the court regarded the city or- 
dinance as having no bearing on the question of 
contributory negligence. That case is, therefore, 
quite in harmony with the views we have ex- 
pressed. 

The erroneous admission of the ordinance in 
evidence might possibly not have been to the preju- 
dice of the plaintiff in error, had the charge of the 
court been such as to give it no significance. But 
grave importance seems to have been attached to 
its effect in the charge. The jury was instructed, 
among other things, that “ the ordinance might 
be evidence for the purpose for which it is claimed 
to be competent and legal evidence; that is, to re- 
lieve the plaintiff from any charge or imputation 
of negligence growing out of the act he did or at- 
tempted to do.”” And aguin: ‘** Inasmueh as the 
ordinance was in existence of which the plaintiff 
was presumed by law to have knowledge, he might 
act with reference to, and on the presumption that 
the ordinance would be conformed to by those who 
were using the street.” 


We think this instruction was clearly er- 
roneous, when applied to the undisputed facts 
of the case. And though we should not re- 
verse the judgment ‘solely on account of this 
error in the charge to which exception does not 
appear to have been specially taken at the time; 
yet it may properly be taken into account in con- 
sidering the materiality of the evidence improperly 
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admitted. And as all the evidence is before us 
errors in the charge may properly be considered 
in connection with the overruling of the motion 
for anew trial, which is also one of the errors 
assigned. M. & Cin. R. Co. v. Strader, 
29 Ohio St. 448; Kline v. Wegnne, 10 Ohio St. 223; 
Mowry v. Kirk, 19 Ohio St. 384. 

Upon a careful examination ot all the evidence 
in the case, we are satisfied that had it not been 
for the evidence improperly admitted, and the 
charge of the court in relation thereto, the verdict 
of the jury might properly, to say the least, have 
been different, and that the motion for a new trial 
should have been granted. And for these errors 
we think the judgment of the court of common 
pleas should have been reversed by the district 
court. 

The judgment of both the courts below will, 
therefore, be reversed, and the cause be remanded 
to the court of common pleas for new trial.! 


-_ 


CONSTITUTIONAL LAW—IMPAIRING OBLI- 
GATION OF CONTRACTS. 








TAYLOR v. STOCKWELL. 





Supreme Court of Indiana, November Term, 1878. 


By the law of Indiana previous to 1875, the wife 
had an inchoate right to one-third of her husband’s 
real estate, which became consummate in the event 
she survived her husband. In 1875, the legislature 
enacted a law providing that in all cases of judicial 
sales of real estate, in which the wife had such in- 
choate right (and which was not directed by the judg- 
ment to be sold or barred), the same should become ab- 
solute in her, and she should have a right to the imme- 
diate possession and partition of the real estate. Held, 
that the act was not open to the objection of impairing 
the obligation of contracts, when applied to contracts 
made before the taking effect of the law. 


S. Stansifer, for plaintiff in error; R. Hill, for 
defendant in error. 

WORDEN. J., delivered the opinion of the court: 

Action to recover land. ‘The following were the 
material facts in the case. In February, 1874, Al- 
fred E. Taylor, who was and is the husband of the 
appellant, owned the land in dispute, which was 
worth less than $20,000. At that date, he, with 
others, executed a promissory note to the Howe 
Machine Company for $380. Afterwards, in Sep- 
tember, 1875, the payee of the note recovered a 
judgment thereon against the makers, in the Bar- 
tholomew Circuit Court, an execution was duly 
issued upon the judgment, by virtue of which the 
land in controversy was levied upon and sold by 
the sheriff as the property of said Alfred KE. ‘Taylor, 
and the appellee, Stockwell, holds the sheriff ’s 
deed for the property, made in pursuance of the 
sale. The appellant claimed under the act of 
March 11, 1875 (1 R. S. 1876, p. 554), one-third of 
the land, and demanded that it be set off to her. 
The court below, however, decided against her, 
and she appeals to this court. 


It will be sufficient for the purpose of presenting 
the question involved to set out the first and sec- 
ond sections of the act referred to. They are as 
follows: 

‘Section 1. Be it enacted by the General As- 
sembly of the State of Indiana: That, in all cases 
of judicial sales of real property, in which any 
married woman has an inchoate interest by virtue 
of her marriage, where the inchoate interest is not 
directed by the judgment to be sold or barred by 
virtue of such sale, such interest shall become ab- 
solute, and vest in the wife in the same manner 
and to the same extent as such inchoate interest 
of married woman now becomes absolute upon the 
death of the husband, whenever, by virtue of. said 
sale, the legal title of the husband in and to such 
real property, shall become absolute and vested in 
the purchaser thereof, his heirs or assigns, sub- 
ject to the provisions of this act, and not other- 
wise. That when such inchoate right shall become 
vested, under the provisions of this act, such wife 
shall have the right to the immediate possession 
thereof, and may have partition, upon agreement 
with the purchaser, his heirs or assigns, or upon 
demand, without the payment of rent, have the 
same set off to her.”’ 

**Sec. 2. The provisions of this act shall not ap- 
ply to sales of real estate upon judgments rendered 
prior to the taking effect of this act, nor to any sale 
of real property of the value ef twenty thousand 
dollars and over, nor to the sale of such real prop- 
erty of the aggregate value of twenty thousand 
dollars and over, except so much of such real 
property as shall not exceed in value the sum of 
twenty thousand dollars.’’ 

It will be seen that the note, upon which the 
judgment was rendered, was executed before the 
taking effect of the statute, theugh the judgment 
was rendered afterwards. 

The statute, doubtless, in terms, applies to such 
cases, and entitles the appellant to one-third of the 
land, and to immediate possession thereof, if it be 
valid as applied to judgments rendered upon con- 
tracts entered into by the husband before the tak- 
ing effect thereof. 











The appellee claims, and the court below de- 
cided, that the statute, as applied to sales and 
judgments rendered upon contracts with the hus- 
band, entered into before the taking effect of the 
act, is void, as being in conflict with the provis- 
ions in the Federal and State Constitutions forbid- 
ding the passage of any law impairing the obliga- 
tion of contracts. Const. U.S., art. 1, sec. 10; 
Const. Ind., Bill of Rights, sec 24. The appellant 
contends, on the other hand, that the statute is 
constitutional and valid, as applied to such case. 
We have been furnished with able and exhaustive 
briefs upon the point by the counsel of the respec- 
tive parties, which have greatly facilitated our la- ° 
bors in the examination of the question. 

In order to a clear understanding of the ques- 
tion, it may be well to consider to what extent the 
creditor could have subjected the husband's land 
to the payment of the debt by the law existing at 
the time the contract was executed. This will aid 
us to comprehend more clearly the extent and 
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character of the change made by the act of 1875, 
and to determine the validity of the change as 
applicable to cantracts previously executed. 

By the law as it stood at the date of the con- 
tract, the creditor was entitled to have sold on 
execution the entire fee in the husband’s lands for 
the payment of the debt. The purchaser, unless 
the land was redeemed as provided for, took the 
fee in the entire land, subject to the contingency 
that the wife should survive her husband, in which 
event he became divested of the title to one-third 
thereof in favor of the surviving wife. In the 
event that the husband survived the wife, the pur- 
chaser retained the fee to the entire land during 
the joint lives of the husband and wife. 

By the act of 1875, the interest which the credi- 
tor could have sold: on execution, and which the 
purchaser could acquire under the sale, was cut 
down to two-thirds of the land. The other third, 
to which the wife had only an inchoate right dur- 
ing coverture to become consummate only on the 
contingency that she should survive her husband, 
is given immediately to the wife. By the law of 
the date of the contract, the whole of the land 
could be sold, subject only to the wife’s interest in 
one-third thereof contingent upon her survivor- 
ship. By the law of 1875, only two-thirds of the 
land can be sold. In other words, the latter act 
exempts from sale on execution the third of the 
land to which the wife has an inchoate right dur- 


‘gn the marriage, to become consummate on the 


death of the husband, leaving her surviving, and 
vests her immediately with the consummate right 
thereto upon such sale of the other two-thirds. 

It is sometimes difficult to determine satisfacto- 
rily whether an enactment merely affects the rem- 
edy, without impairing the obligation of the con- 
tract, or whether, by affecting the remedy, it im- 
pairs that obligation. 

The latest exposition of the subject, to which 
our attention has been called, is that contained in 
the case of Edwards v. Kearzy, 96 U.S. 595, 6 Cent. 
L. J. 391. A debt wascontracted in North Carolina 
at a time when only personal property to the value 
of $50, and real estate to the value of $500, were 
exempt from execution. Afterwards, by the con- 
stitution of that State of 1868, personal property 
to the amount of $500, and a household not ex- 
ceeding in value $1,000, were exempt from execu- 
tion. It was held that the increased exemption 
was invalid in respect to the prior contract on the 
ground that it impaired the obligation thereof. The 
opinion of the;court was pronounced by Mr. Jus- 
tice Swayne, who having considered the case at 
length, announced, as the conclusion of the court, 
the following proposition: ‘‘'The remedy subsist- 
ing in a State when and where the contract is 
made and is to be performed, is a part of its obli- 
gation, and any subsequent law of the State which 
so affects that remedy as substantially to impair 
and lessen the value of the contract, is forbidden 
by the Constitution, and is, therefore, void.’’ 

It may be noted that Mr. Justice Harlan dis- 
sents, but the grounds of his dissent are not stated. 

Mr. Justice Clifford delivered the following 
opinion, which, we regard as valuable and which 

















we cannot condense without impairing its force. 
He said:. ‘I concur in the judgment in this case, 
upon the ground that the State law, passed subse- 
quent to the time when the debt in question was 
contracted, so changed the nature and extent of 
the remedy for enforcing the payment of the same 
as it existed at the time, as materially to impair the 
rights and interests which the complaining party 
acquired by virtue of the contract merged in the 
judgment. 

‘* Where an appropriate remedy exists for the en- 
forcement of the contract at the time it was made, 
the State legislature cannot deprive the party of 
such a remedy, nor can the legislature append to the 
right such restrictions or conditions as to render 
its exercise ineffectual or unavailing. State legis- 
latures may change existing remedies, and substi- 
tute others in their place; and, if the new remedy 
is not unreasonable, and will enable the party to 
enforce his rights without new and burdensome 
restrictions, the party is bound to pursue the new 
remedy, the rule being that a State legislature 
may regulate at pleasure the modes of proceeding 
in relation to past contracts as well as those made 
subsequent to the new regulation. 

‘*Examples where the principle is universally ac- 
cepted may be given to confirm the proposition. 
Statutes for the abolition of imprisonment for debt 
are of that character, and so are statutes requiring 
instruments to be recorded, and statutes of limi- 
tation. 

‘¢ All admit that imprisonment for debt may be 
abolished in respect to past contracts as well as 
future; and it is equally well settled that the time 
within which a claim orentry shall be barred may 
be shortened, without just complaint from any 
quarter. Statutes of the kind have often been 
passed; and it has never been held that such an 
alteration in.such a statute impaired the obligation 
of « prior contract, unless the period allowed in 
the new law was so short and unreasonable as to 
amount to a substantial denial of the remedy to 
enforce the right. Angell, Lim. (6th ed.) sec. 22; 
Jackson v. Lamphire, 3 Pet. 280. 

‘¢ Beyond all doubt a State legislature may regu- 
late all such proceedings in its courts at pleasure, 
subject only to the condition that the new regula- 
tion shall not in any material respect impair the 
just rights of any party to a pre-existing contract. 
Authorities to that effect are numerous and decis- 
ive; and it is equally clear that a State legislature 
may, if it thinks proper, direct that the necessary 
implements of agriculture, or the tools of the me- 
chanic, or certain articles of universal necessity in 
household furniture, shall, like wearing apparel, 
not be liable to attachment and execution for sim- 
ple contract debts. Regulations of the description 
mentioned have always been considered in every 
civilized community as properly belonging to the 
remedy to be exercised or not by every sovereignty, 
according to its own views of policy and hu- 
manity. 

‘Creditors as well as debtors know that the power 
to adopt such regulations resides in every State, to 
enable it to secure its citizens from unjust, merciless, 
and oppressive litigation, and protect those without 
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other means in their pursuits of labor, which are 
necessary to the well-being and the very existence 
of every community. 

‘‘Examples of the kind were well known and uni- 
versally approved, both before and since the Con- 
stitution was adopted, and they are now to be 
found in the statutes of every State and Territory 
within the boundaries of the United States; and 
it would be monstrous to hold that every time 
some small addition was made to such exemptions 
the statute making it impairs the obligation 
of every existing contract within the jurisdiction 
of the State passing the law. 

‘““Mere remedy, it is agreed, may be altered, at the 
will of the State legislature, if the alteration is 
not of a character to impair the obligation of the 
contract; and it is properly conceded that the al- 
teration, though it be of the remedy, if it materi- 
ally impairs the right of the party to enforce the 
contract, is equally within the constitutional inhi- 
bition. Difficulty would doubtless attend the 
effort to draw a line that would be applicable in all 
cases between legitimate alteration of the remedy 
and provisions which, in the form of remedy, im- 
pair the right; nor is it necessary to make the at- 
tempt in this case, as the courts of all nations 
agree, and every civilized community will concede, 
that laws exempting necessary wearing apparel, 
the implements of agriculture owned by the tiller 
of the soil, the tools of the mechanic, and certain 
articles or utensils of a household character, uni- 
versally recognized as articles or utensils of neces- 
sity, are as much within the competency of a State 
Jegislature as laws regulating the limitation of ac- 
tions, or laws abolishing imprisonment for debt. 
Bronson vy. Kinzie, 1 How. 311. 

‘*Expressions are contained in the opinion of the 
court which may be construed as forbidding all 
such humane legislation, and it is to exclude the 
conclusion that any such views have my concur- 
rence, that I have found it necessary to state the 
reasons which induced me to reverse the judgment 
of the State court.” 

Mr. Justice Hunt also delivered an opinion in 
the cause in which he said: ‘* By the constitution 
of North Carolina of 1868, the personal property 
of any resident of the State, to the value of $500, 
is exempt from sale under execution; also a home- 
stead, the dwelling and buildings thereon, not ex- 
ceeding in value $1.000. 

‘“*The debts in question were incurred before the 
exemptions took effect. The court now holds that 
the exemptions are invalid. In this I concur, not 
for the reason that any and every exemption made 
after entering into a contract is invalid, but that 
the amount here exempted is so large as seriously 
to impair the creditor’s remedy for the collection 
of his debt. 

“T think that the law was correctly announced by 
Mr. Chief Justice Taney, in Bronson v. Kinzie, 1 
How. 311, when he said: A State ‘may, if it 
things proper,direct that the necessary implements 
of agriculture, or the tools of the mechanic, or 
articles of necessity in household furniture, shall, 
like wearing apparel, be not liable to execution on 
judgments.’ ”’ 








‘The principle was laid down with like accuracy 
by Judge Denio, in Morse v. Goold, ll N. Y. 281, 
where he says: ‘ There is no universal principle 
of law that every part of the property of a debtor 
is liable to be seized for the payment of a judg- 
ment against him. * * * The question is, 
whether the law which prevailed whea the con- 
tract was made, has been so far changed that there 
does not remain a substantial and reasonable mode 
of enforcing it in the ordinary and regular course 
of justice. ‘Taking the mass of contracts, and the 
situation and circumstances of debtors as they are 
ordinarily found to exist, no one could, prob- 
ably, say that exempting the team and household 
furniture of a household to the amount of $150 
from levy or execution, would directly affect the 
efficiency of remedies for the collection of debts.’ 
Mr. Justice Woodbury lays down the same rule in 
Planters’ Bank y. Sharp, 6 How. 301. In my 
judgment, the exemption provided for by the 
North Carolina Constitution is so large, that, in 
regard to the mass of contracts, and the situa- 
tion and circumstances of debtors as they are or- 
dinarily found to exist, it would seriously affect 
the efficiency of remedies for the collection of 
debts, and that it must, therefore, be held to be 
void.” 

It is thus seen that a State legislature may ex- 
empt property from execution, such as implements 
of agriculture, tools of the mechanic, household 
furniture, etc., without impairing the obligation of 
contracts previously entered into, within the mean- 
ing of the Constitution, or increase the amount of 
exemption after the making of a contract without 
working such result. 

This goes upon the principle that the legislature 
may, in the pursuit of an enlightened public pol- 
icy, and on principles of humanity, reserve to the 
debtor, as exempt from execution, the reasonable 
means of carrying on his business and occupation, 
and a reasonable amount of the necessaries of life, 
and that this will not impair the obligation of pre- 
vious contracts. The creditor knows, when he 
lends his credit, that the legislature may make such 
reasonab'e exemptions. 

Such exemptions are held not to materially im- 
pair the obligation of contracts. In the language 
of Mr. Justice Swayne, in the case above cited, 
‘¢Tt is to be understood that the encroachment thus 
denounced must be material. If it be not material 
it will be regarded as of no account.” 

The difficulty in such cases is to determine when 
the exemption is so great as to materially interfere 
with the remedy of the creditor. In the North 
Carolina case it was held that the exemption was 
so large as toe thus interfere. 

In the case of Stephenson v. Osborne, 41 Miss. 
119, an act was passed exempting certain property 
from execution (the kind or value of which 
is not stated in the report of the case) and provid- 
ing that upon the death of the husband, it should 
descend to the widow. The law was held to be 
valid in respect to past contracts. The court said, 
among other things: ‘‘ Laws exempting certain 
descriptions of property from liability to be taken 
in execution for debt, are founded in a wise and 
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beneficent public policy. The State has an inter- 
est that no portion of its citizens shall be reduced 
to a conditivn of destitution, so as to be pre- 
vented from prosecuting useful industrial employ- 
ments for which they are fitted, and that families 
shall not be deprived, by extravagence or misfor- 
tune, of the shelter and comforts necessary to 
health and activity. Nor is such legislation usually 
regarded, even when retrospective in its character, 
as obnoxious to constitutional objections. * * * 
The legislature exercises this power according to 
its own views of humanity and sound policy. But 
it is not without its proper limit and it may 
be abused. Every party is entitled to an adequate 
remedy for the enforcement of his contract, and 
any legislation which impaires the value and bene- 
fit of the contract, though professing to act upon 
the remedy, would impair its obligation. It is not 
competent for the legislature under color of an ex- 
emption law. so to obstruct the remedy upon con- 
tracts as to render it nugatory or impracticable. 
An abuse of the legislative discretion in this res- 
pect would demand the interposition of the court. 
We do not undertake to intimate what would 
amount to such abuse; such a question would 
be one of great delicacy and difficulty.” 

Afterwards, in the case of Lessley v. Phipps, in 
the same State, 49 Miss. 790, where at the time of 
the contract land not exceeding 160 acres; of a 
value not exceeding $1,500, was exempt from exe- 
_ cution, and afterwards the legislature extended 
the exemption to 240 acres of land regardless of its 
value, which might be worth $1,000 or $2,000, it 
was decided that the latter act was void as to the 
prior contract. 

Having thus arcertained as nearly as may be the 
state of the law on the constitutional question, we 
proceed to apply it to the case before us. 

Previous to the code of 1852, a widow was en- 
dowed of the lands of her deceased husband. By 
that code dower was abolished; and it was pro- 
vided that one-third of the husband’s lands upon 
his decease should descend to his widow with a cer- 
tain qualification as to amount where there were 
creditors. 

It was also provided that upon the death of the 
husband, with the qualification above noticed, the 
surviving wife should be entitled to one-third of 
all the land of which the husband was seized in 
fee simple at any time during the marriage in the 
conyeyance of which she may not have joined in 
dve form of law. See Statute of Descents. 1 R. S. 
1876, p. 408, §§ 16, 17, 27. 

It may be observed that in Noel v. Ewing, 9 Ind. 
37, these enactments were held valid as applied to 
a marriage existing at the time the statute took 
effect, so far as the husband and wife and the heirs 
or devisees of the husband were concerned. We 
are not aware that any question has ever been made 
in this court as to the validity of the enactment 
giving the surviving wife one-third of the land, so 
far as existing creditors of the husband were con- 
cerned. 

The wife then, as the law stood before the act of 
1875, had an inchoate right to one-third of the land 
of which the husband was seized in fee simple at 




















any time during the marriage, and this right be- 
came consummate upon the death of the husband, 
unless she had, in the mean time, joined in the 
conveyance thereof in due form of law. Thiathird, 
in connection with the other two-thirds, might 
have been sold on execution against the husband, 
subject to the contingency of the wife’s survivor- 
ship. But by the act of 1875, this third cannot be 
sold at all in that manner, and when the other two- 
thirds are thus sold, the hitherto inchoate right of 
the wife becomes at once consummate. 

We are of opinion, in view of the principles and 
authorities hereinbefore recited, that the legislature 
did not transcend its authority in thus cutting off, 
to the limited extent mentioned in the statute as 
to the value of the property, the right to sell the 
third in which the wife had such inchoate interest. 
The act is not, in our opinion, open to the objec- 
tion that it impairs the obligation of contracts. 

The provision is but a reasonable one for the 
protection of the wife and family against absolute 
want and destitution, and the land thus saved may 
be as imperatively needed as the farming imple- 
ments of the farmer, or the tools of the mechanic. 
The same public policy and the same principles of 
humanity that would protect the one would also 
protect the other from sale. Then the remedy of 
the creditor is not, in point of fact, materially im- 
paired. Where lands are sold s.abject to the con- 
tingent interest of the wife, they seldom bring 
more than the value of the two-thirds, because 
this is all the purchaser is sure of getting. Before 
the purchaser receives his deed, which can not be 
within a year after the sale, the husband may die, 
and the right of the wife become consummate. 
The purchaser seldom enhances his bid in conse- 
quence of the chance of obtaining the title to the 


' third in which the wife has an inchoate interest. 


Hence, the remedy of the creditor is not materi- 
ally injured by withholding that third from sale al- 
together. And, hence, a!so, much injustice is fre- 
quently done where the purchaser bids what he 
safely may, as the value of two-thirds, but eventu- 
ally obtains title by his purchase to the whole, the 
wife not surviving. 

It follows, from what has been said, that the 
court below erred in holding that the statute was 
void as to judgments rendered upon prior con- 
tracts. The judgment below is reversed with costs 
and the cause remanied for further proceedings, 
in accordance with this opinion. 

BIDDLE, J., dissented, holding that, as to pre- 
vious contracts, the law was unconstitutional. 





THE POWER OF A COURT, EITHER TRIAL 
OR APPELLATE, TO AMEND A JUDGMENT 
BY STRIKING OUT THE NAME OF A 
PARTY—WEIL v. SIMMONS, 66 Mo. 617 
DISCUSSED. 








The sixth section of our statute of jeofails (2 
W.S., p. 1034) permits a trial court ‘‘ after final 
judgment rendered in any cause’ (how long after- 
wards is not stated) ‘‘in furtherance of justice, 
and on such terms as may be just,’’ to ‘amend, 
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in affirmance of such judgment, any record, etc., 

by adding or striking out the name of a party, or 

a mistake in any other respect,’’ and prohibits 

such judgment from being ‘‘ reversed or annulled 

therefor.”” The preceding section (5), also, com- 
mands the trial court, ‘in every stage of an action,” 
to ‘disregard any error or defect, etc., which shall 
not affect the substantial rights of the adverse 
party,” and prohibits a judgment from being “ re- 
versed or affected by reason of such error or de- 

fect.’’ And section 19 of the same statute (2 W. 

S. p. 1036), after prohibiting a judgment from 

being ‘stayed, reversed, impaired or in any way 

affected’ by reason of a great number of enumer- 
ated mistakes, proceeds to enter a like prohibition 
against such reversal for ‘any informality in en- 
tering a judgment, or making up the record there- 
of,” or “ for any other default or negligence of any 
clerk or officer of the court, or of the parties, or 
of their attorneys, by which neither party shall 
have been prejudiced.” The ample provisions of 
the last section are followed by those of section 

20 (2 W.S., p. 1037), which provides: ‘The 

omissions, imperfections, defects and variancis in 

the preceding section enumerated, and all others of 

a like nature, not being against the right and jus- 

tice of the matter in suit, and not altering the issue 

between the parties on trial, shall be supplied and 
amended by the court where the judgment shall 
be given, or by the court into which such judg- 
ment shall be removed by writ of error or appeal.”’ 

If the sections we have quoted are not sufficiently 
broad to permit either 2 trial or an appellate court 
to amend at a subsequent term a judgment by 
striking therefrom the name of a party, it is diffi- 
cult to conceive of a statute comprehensive enough 
to give such authority. It is obvious that an ap- 
pellate court could only amend the judgment ata 
term subsequent to that at which the judgment 
was rendered; but under the statute, the trial 
court has the same power of amendment as the 
appellate court—the sole co@dition of the exercise 
of such power in either court being that it is not 
“against the right and justice of the matter of the 
suit,’? and *‘does not alter the issue between the 
parties on the trial.’’ 

In Weil v. Simmons, supra, this statute, as well 
as the earlier case of Cruchon v. Brown, 57 Mo. 
38, were relied on as furnishing ample authority for 
striking out the name of Mrs. Simmons, against 
whom, together with her husband, a judgment in 
personam had been rendered, upona written waiver 
of service of process, and consent for the rendi- 
tion of such judgment. 

In that case, the amendment which the supreme 
court ordered to be made would appear fully 
within the purview of the statute, since striking 
out the name of Mrs. Simmons neither altered 
‘‘ the issues between the parties on the trial,’’? nor 
was ‘against the right and justice of the matter 
of the suit.’’ 

But we undertake to say that the decision in Weil 
v. Simmons was right, independent of the statute 
referred to; and this we are ready to verify. 

In Green v. Beals, 2 Caines, 252, application was 
made before a trial-court at a subsequent term to 











set aside a judgment and execution. The warrant 
of attorney for confessing judgment was executed 
by one partner in the name of himself and co-part- 
ner, but without authority from the latter, and the 
judgment was allowed to stand as to the defend- 
ants, who executed the power; but an order was 
made that no execution issue as to the other de- 
fendant. This was tantamount to amending the 
judgment. So, also, in Matteaux v. St. Aubin, 2 
W. Black. 1133, in the trial] court, the name of an 
infant was stricken from the warrant of attorney, 
and the judgment allowed to stand as to the other 
defendants. 

A trial-court in Gerard v. Bosse, 1 Dall. 119, 
amended a judgment confessed by warrant of at- 
torney by one partner in the name of both, by © 
striking out of the judgment the name of Bosse, 
who did not sign, as a nullity, and letting the 
judgment stand as to the partner who did sign the 
warrant of attorney. 

Whether, in the two cases just cited, the amend- 
ments occurred at a subsequent term, the report 
does not show, but the rule is so familiar that 
courts of record, duringthe term at which they are 
rendered, may correct their judgments, that it may 
not unfairly be presumed that such occurrence, 
during the term, would have excited no remark; 
and, therefore, gives ground for the belief that the 
amendments spoken of were made at a subse- 
quent term. 

The trial court, on motion, at a subsequent 
term, in Brittin v. Wilder, 6 Hill, 242, struck the 
name of Mrs. Wilder out of the warrant of attor- 
ney, set aside the judgment and execution as to 
her, granting leave to amend the record nunc pro 
tunc, so as to permit the judgment to stand against 
the husband alone. In another case, a man and 
his wife signed a paper authorizing judgment to 
be confessed without action; judgment was ac- 
cordingly entered against both; but this judgment 
was, at a subsequent term, set aside as to both de- 
fendants. On appeal being taken, the court of ap- 
peals being of opinion that the judgment against 
the wife was erroneous, but valid as to the hus- 
band, and that the trial-court should have amended 
the record as to the wife, and set aside the judg- 
ment as to her, but should not have set sside the 
judgment as to the husband—reversed the judg- 
ment as to the husband, but affirmed it as to the 
wife. Watkins v. Abrahams, 24 N. Y. 72. That 
case certainly seems to yield a full support to that 
of Weil v. Simmons; to be directly in point, and as 
nearly identical in circumstances as could be de- 
sired. 

The premises considered, what is to be thought 
of the flippant assertion contained in the Febru- 
ary-March number of the Southern Law Review, 
p. 883, that, ‘* in Weil v. Simmons, a dangerous 
doctrine is suggested that trial courts may amend 
judgments at a term later than that at which they 
are rendered ?”’ 

The exceedingly amiable and learned critic (what 
private griefs he has, alas! we know not), who 
penned the above profoundly erudite and lumin- 
ous criticism, would seem not very familiar either 
with our statute of jeofails, or with cases adjudi- 
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cated elsewhere. For certainly what is good law 
in England, Pennsylvania and New York, should 
not be held very bad law even in the latitude of 
Missouri, especially as the statute of jeofails only 
announces the same principle as that contained 
in the cases cited. 

If the law in Weil v. Simmons is correctly de- 
clared, the language in which the opinion is couched 
isa matter of trivial and minor importance; an 
affair of mere taste, and concerning that, ‘‘ De gus- 
tibus,” &c. Sometimes, however, exaggeration is 
the most fit way of illustrating a truth, or of re- 
futing anerror. Shakespeare was evidently cog- 
nizant of this, when, in his Seven Ages of Man, he 
says: , 

‘¢ His youthful hose well saved, a world too wide, 

For his shrunk shank.”’ 

And it would seem not altogether unseemly or 
inappropriate to employ hyperbole when attacking 
an error, 

** Gross as a mountain,” 

such as that into which the learned critic has so 
helplessly and conspicuously fallen. And it might 
not, perhaps, be received as a ‘dangerous doc- 
trine,’’ were it suggested that in future it would 
better become him who assumes to criticise others, 
if his own productions displayed somewhat more 
of learning, and somewhat less of malignancy. 








UNREPORTED OPINIONS. 





MORTGAGE—ENTRY OF SATISFACTION BY MORT- 
GAGEE AFTER TRANSFER—INNOCENT PURCHASER.— 
A mortgagee of certain property transferred the mort- 
gage and certain notes which it was given to secure for 
a valuable consideration to C, and afterwards entered 
satisfaction of the mortgage upon the proper record. 
On the same day, but after the entry of the satisfac- 
tion, the mortgagor conveyed the property covered by 
the mortgage to A fora valuable consideration, A at 
the time he received the conveyance having no knowl- 
edge that C held the mortgage and notes, nor that the 
mortgagee had no authority to enter the satfsfaction on 
the record. Held, that the rights of C were not lost 
by the unauthorized act of the mortgagee and the gon- 
veyance of the mortgagor.— Catherwood v. Burrows. 
Indianapolis Superior Court, General Term. Opinion 
by ELLIOTT, J.: ‘The facts necessary to a proper un- 
derstanding of the legal question presented may be 
summarized as follows; David A. Wood conveyed to 
Asa Burrows certain real estate; part of the purchase- 
money was paid in cash, part in notes, payable in 
bank, the notes secured by mortgage. After the exe- 
cution of the notes, Wood sold them for a valuable 
consideration to Catherwood, who received them as a 
bona Jide holder, without notice and before maturity, 
and with the notes the mortgage was also delivered to 
Catherwood. After the delivery of the notes and 
mortgage to Catherwood, on the 18th day of January, 
1876, Wood entered upon the proper record satisfac - 
tion of the mortgage he had previously delivered to 
Catherwood. On the same day, but after the entry of 
satisfaction by Wood, Burrows conveyed the real es- 
tate covered by the mortgage to Charles H. Abbett in 
consideration of $7,000, which was the fair value of the 
real estate. Abbett paid Burrows by cancelling a pre- 
existing debt amounting to $2,000. by paying $2,000 in 
cash, and by contracting to pay, upon a prior mort- 











gage, the remaining $3,000. Abbett had no actual 
knowledge at the time he received the conveyance that 
the plaintiff, Catherwood, held the notes and mortgage 
executed by Burrows, nor that there was any want of 
authority on Wood’s part to enter satisfaction of re- 
cord, but, on the contrary, believed that the entry of 
satisfaction by Wood was regularly and properly made. 
The controlling question presented is both important 
and difficult. Prior to the case of Ayres v. Hayes, 60 
Ind. 452, the law of this State unquestionably was that 
a mortgagee of real estate having parted with all 
rights to the notes and mortgage, had no authority to 
defeat the rights of the holder by entering of record a 
satisfaction of the mortgage. In McCormick v. Digby, 
8 Blackf. 98, it is said: ‘After a mortgagee has assigned 
the mortgage, he can not discharge any part of the 
premises from the mortgage.’ In Lapping v. Duffy, 
47 Ind. 51, it was expressly and squarely decided that 
‘a mortgagee who has assigned the note secured by the 
mortgage can not, by his entry of satisfaction of the 
mortgage upon the mortgage-record, affect the rights 
of an assignee of the note.’ In Dixon vy. Hunter, 57 
Ind. 278, the same doctrine was again emphatically af- 
firmed. So strong was the opinion of the court in that 
ease that Howk, J., speaking for all the members of 
the court, said: ‘It is a clear proposition, too plain for 
argument.’ In Sample v.: Rowe, 24 Ind. 208, the same 
doctrine is maintained. for it is there held that the as- 
signee of notes secured by mortgage is protected to the 
same extent as a bona fide purchaser. In Hasselman 
v. McKernan, 50 Ind. 443, it was held that as no law 
provided for the recording of the assignment of a 
mortgage, the assignee could not be charged with neg- 
ligence in failing to put his assignment on record. The 
doctrine of McCormick v. Digby has received the ap- 
proval of the text-writers. 2 Wash. R. P. 129; 1 Hill 
Mort. 561; 1 Jones Mort. sec. 814. These writers cite 
many cases sustaining the text, and which will well 
repay examination. The doctrine of McKernan y. 
Hasselman remains, as yet, unchallenged; so far from 
being impugned it has been repeatedly approved. It 
must, therefore, be conceded that the failure of the in- 
dorsee of notes secured by mortgage, or of the as- 
signee of a mortgage, to place his assignment on re- 
cord is not negligence. It is difficult, if not utterly im- 
possible, to perceive how it can be logically held that 
he who has been guilty of no negligence shall be 
deemed to have lost rights which his assignment gave 
him. Norule of logic will warrant any such conclu- 
sion, and it can not be reached without trampling upon 
well settled principles of law. The law, until Ayres y. 
Hayes, had been considered so well settled that, as I 
have shown, our supreme court declared the proposi- 
tion previously announced to be too plain for argu- 
ment. Under the cases decided before Ayres v. Hayes, 
and upon principle, itdoes seem to me that the doc- 
trine of that case ought not to be extended. There is 
a clear distinction between a case where the notes are 
not payable in bank, and one where the notes possess 
the character of commercial paper. In the former 
case, the holder knows, or at least is bound to know, 
that the notes are not to be protected in his hands 
against latent infirmities; but with commercial paper 
it is far otherwise, the holder has a right to presume 
that he will be protected against all latent defenses. 
Over and over again our court has decided that the note 
evidencing the debt is the principal, the mortgage the 
mere incident, and that the assignment of the note car- 
ries with it the mortgage. If the note is the principal, 
and is—as all commercial notes are—protected in the 
hands of a bona fide holder, how is it possible to deny 
the incident that which the principal possesses? It is 
a fundamental rule of logic that ‘what the principal 
possesses so, also, does the incident.’ To deny this 
rule is to destroy the only foundation upon which rea- 
son can possibly proceed. Upon principle it must be 
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held that a mortgage securing a commercial note, be- 
ing but an incident, is within the protection the law 
casts about the principal—the promissory note. But 
authority is not wanting. The highest court in the 
nation has expressly decided that a mortgage securing 
a negotiable note is protected in the hands of a bona 
fide holder to the same extent as the note itself. Car- 
penter v. Longen, 16 Wall. 271: Kennicott v. Supervi- 
sors, 16 Wall. 452. A like rule has been declared and 
ably maintained in many of the States. In Wisconsin, 
this question has been many times carefully consid- 
ered, and the law, as declared in Carpenter vy. Longen, 
applied to mortgages securing commercial paper. 
Fisher v. Otis, 3 Chand. 83; Martineau v. McCollum, 4 
Id. 163; Croft v. Bunster, 9 Wis. 503; Banger v. Flint, 
25 Wis. 544. Missouri, overruling an earlier case, has 
declared a like rule in Logan v. Smith, 62 Mo. 455. In 
New York, in Leantt vy. Pell, hoids the same principle 
to be correct. In Taylor vy. Page, 6 Allen, 86. the Su- 
preme Court of Massachusetts declares the same rule, 
and so, also, the Nebraska court, in Webb v. Hazleton, 
4 Neb. 308. The same question has received the same 
solution by the courts of Michigan in the case of Jones 
vy. Smith, 22 Mich. 380; and Dalton v. Ives, 5 Mich. 
515. The doctrine of these cases is fully approved by 
the text-writers. 1Jones Mort. secs. 834, 840, 475; 1 
Daniels’ Neg. Int. sec. 834; White v. Tudor’s Lead. 
Cas., Vol. II, pt. 1. p. 56. The question which this re- 
cord presents was carefully considered in the recent 
case of McKean v. Morris, 4 Iowa, 550. In that case, 
the court held that the note was the principal, and car- 
ried with it the mortgage, which was but the incldent 
saying: ‘It would, therefore, seem necessarily to 

follow, if the title and right of the assignee to obtain 
judgment on the note exists, so must his right to have 

a foreclosure of the mortgage given as security for the 
payment of the note. Itis certainly true, if the maker 
of the note and mortgage receives value for them, the 
assignment of the note carries with it the mortgage 
and all the rights attached thereto. The right of the 
assignee to avail himself of the mortgage exists 
through the transfer of the note, and does not depend 
upon the question of consideration. ‘lhe rule adopted 
by the circuit court gives more potency and force to the 
incident than the principal. The note remains i full 

force and vigor, but the mortgage, which makes the 
note of practical value ora something more than an 
empty show, void.’ This question was before the Su- 

preme Court of the United States in Carpenter v. Lon- 
gen, 16 Wall. 273, in deciding which the following 
language is used: ‘The assignee takes the mortgage as 
hetakes the note free from the objections to which it 
is liable in the hands of the mortgagee. With great 
deference to the learned courts which have ruled dif- 

ferently, we think this the better rule, and therefore 
adopt it.’ Ina still more recent case, Farmers’ Bank 
v. Fletcher, 44 Iowa, 256, this doctrine is approved. In 
a more recent case than those reported in 16 Wallace, 
the Supreme Court of the United States has reiterated 
the doctrine of those cases in a strong opinion written 
by Justice’‘Swayne, Vide Prickett v. Sawyer, 19 Wall. 
146. The argument of the learned judge in the case 
last cited is, it seems to me, entirely unanswerable. 
Practically the samc result as that reached in the cases 
I have cited is arrived at by the courts of other States, 
by holding that the indorsee of the note, or the as- 

signee of the mortgage, is to be regarded as a grantee 
and protected as a purchaser. Vide Pierce v. Faunce, 
37 Mo. 507; Prior v. Wood, 31 Pa. St. 142. In his work 
on Corporate Securities, Mr. Clemens distinctly affirms 
the doctrine of Carpenter v. Longen, and says: ‘The 

bonds and mortgage securing them are inseparable; 

the former as essential, the latter as incident.’ This is, 

as I have shown, the opinion of our own court. If the 
note is the essential, then it must surely extend its 
protecting influence over all its incidents, it is, in 


| truth, impossible to conceive the opposite. Insupport 














of the doctrine of Ayres v. Hayes, two cases only are 
cited; one of these, Dixon v. Hunter, 57 Ind., to 
which I have already referred. It seems to me, and I 
submit it with all possible deference that the case of 
Dixon v. Hunter is in direct and irreconcilable conflict 
with that of Ayres v. Hayes. One or the other must 
give way if we are to take the latterin the broad scope 
claimed for it. The other case cited is that of Fox v. 
Wray, 56 Ind., and this case can have no possible ap- 
plication to the case under consideration, for it was 
there expressly conceded that the entry of satisfaction 
wasa valid one. In that case, the court said: ‘It is 
substantially admitted that a valid entry of satisfac- 
tion had been made on the record.’ There is an im- 
portant fact in the present case, distinguishing it from 
Ayres v. Hayes, and that is the fact that the mortgage 
was delivered to Catherwood. When the original 
mortgagee indorsed the note he delivered with it the 
mortgage, and had no longer in his possession the evi- 
dences of his authority to enter satisfaction of the 
mortgage. There is this important difference between 
the condition of Catherwood and Abbett; the former 
could not by any imaginable possibility have done more 
than he did do, while Abbett might and ought to have 
inquired whether Wood had any power to satisfy the 
mortgage disclosed by the record. The note which it 
secured was protected as commercial paper, and this 
knowledge the record itself imparted, and with this 
knowledge I think Abbett was put on inquiry. The 
mortgage by which the notes indorsed to Catherwood 
were secured showed on its face that the notes were 
payable in bank. Purchasers of the mortgaged prem- 
ises were, therefore, bound to know that if the mort- 
gagee had indorsed the notes before maturity to a 
buna fide holder, he, the mortgagee, had no authority 
to satisfy the mortgage. They were bound to ascer- 
tain whether the mortgagee still held the notes, these, 
and these only, were the evidences of his authority to 
satisfy the mortgage. On the other hand, Catherwood 
could not possibly have done more than he did do. He 
recvived into his possession the notes and the mort- 
gage. He could not have placed any notice on record, 
for no law, until the act of 1877, permitted any record 
tobe made. It was not possible for him to have been 
more careful or more diligent. If we are to treat both 
the litigants as equally diligent and honest, then we 
must, under the familiar equity doctrine, rule favora- 
bly to Catherwood for his rights were prior in point 
of time. White & Tudor’s Lead, Cas. Vol. 2, pt. 1, 31. 
45,50. Iam for affirming the judgment of the special 
term.”? BURNS and HOLMAN, J.J., concur. 








DIGEST OF DECISIONS OF 'CTHE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


CONSOLIDATION OF CORPORATIONS — TAXATION— 
JUDGMENT OE STATE COURT.— 1. By the statutory 
code of Georgia, which came in force January 1, 1863, 
it was enacted that private corporations were subject 
to be changed, modified or destroyed at the will of the 
creator, except so far as the law forbids it, and that in 
all cases of private charters thereafter granted the 
State reserved the right to withdraw the franchise, un- 
less such right is expressly negatived in the charter. 
Two railroad corporations created prior to 1863, each 
of which enjoyed by its charter a limited Jexemption 
from taxation, were consolidated by an act of the leg- 
islature passed on the 18th of April, 1863, which au- 
thorized a consolidation of their stock, conferred upon 
the consolidated companies full corporate’powers, and 
continued to it the franchises, privileges and immuni- 
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ties which the company had held by their original 
charter. Held, (1). That by the consolidation a new 
corporation was created and the original companies 
were dissolved. (2.) That the new corporation be- 
came subject to the provisions of the code, which re- 
served the right of the legislature to withdraw its 
charter, or to change, modify or destroy it. (3.) That 
a subsequent legislative act taxing the property of the 
corporation as other property in the State is taxed, 
was not prohibited by that provision of the Constitu- 
tion of the United States, which denies to a State the 
power of passing a law impairing the obligation of 
contracts. 2. The judgment of the highest couri of a 
State, that a statute has been enacted in accordance 
with the requirements of the State constitution, is 
conclusive upon this court, and it will not be reviewed. 
—Atlantic, etc. R. Co. v. State. In error to the Su- 
preme Court of the State of Georgia. Opinion by Mr. 
Justice STRONG. Judgment affirmed. 


PARTNERSHIP—RIGHTS OF CREDITORS IN PROP- 
ERTY—RIGHT TO APPLICATION OF PROPERTY TO 
Pay FirM DEBT.—Partnership creditors have a stand- 
ing in equity to enforce the application of partnership 
property to the payment of partnership debts only so 
long as the property remains in the firm; after it has 
been conveyed in good faith and for a good considera- 
tion to one of the partners or to third persons, the 
creditors have no such rights. Hx parte Ruffin, 6 Vesey, 
119; Kimball v. Thompson, 13 Metc. 28; Allen v, Cen- 
tre Valley Co., 21 Conn. 130; Ladd v. Griswold, 4 Gilm. 
25; Smith v. Edwards, 7 Humph. 106; Robb v. Mudge, 
14 Gray, 534; Baker’s Appeal, 21 Penn. St. 76. Indi- 
vidual partners have the right as between themselves 
to have firm property applied to the payment of firm 
debts, and this right inures to the benefit of the firm 
creditors, but exists and can be enforced only when it 
exists in and could be enforced by the individual part- 
ner. It is practically a subrogation to the equity of 
the individual partner to be made effective only 
through him. Hence, if he is not in a condition to en- 
force it, the creditors of the firm can not be. Rice v. 
Barnard, 20 Vt. 479; Appeal of the York County Bank, 
32 Penn. St. 401. But so long as the equity of the 
partner remains in him, so long as he retains an inter- 
est in the firm assets as a partner, a court of equity 
will allow the creditors of the firm to avail themselves 
of his equity and enforce through it the application of 
these assets primarily to the payment of the debts due 
them whenever the property comes under its admin- 
istration. It is, however, indispensable to such relief 
when the creditors are simple contract creditors that 
the partnership property should be within the control 
of the court and in the course of administration 
brought there by the bankruptcy of the firm, or by an 
assignment, or by the creation of a trustin some mode. 
—Case v. Beauregard. Appeal from the Circuit Court 
of the United States for the District of Louisiana. 
Opinion by Mr. Justice STRONG. Decree affirmed. 19 
Alb. L. J. 299. 


MUNICIPAL BONDS—MANDAMUS TO COMPEL Pay- 
MENT—WHEN COURTS CAN NOT GRANT.—Although 
when the legislature of a State authorizes a city or 
county to issue bonds, authority will, in the absence of 
some express limitation in the act or in the general law, 
be inferred to levy taxes necessary to pay such bonds, 
yet, where such limitation exists when the bonds were 
issued, the purchaser thereof takes them subject to such 
limitation. Every purchaser of a municipal bond is 
chargeable with notice of the statute under which the 
bond was issued. If the statute gives no power to make 
thepond, the municipality is not bound. So, too, if the 
municipality has no power, either by express grant or 
by implication, to raise money by taxation to pay the 
bond, the holder can not require the municipal author- 
ities to levy a tax for that purpose. Thus where cer- 





tain counties in Missouri were prohibited from impos- 
ing a tax for general purposes beyond one-half of one 
per cent., and the statute authorizing the bonds in 
question contained a provision for a tax of one-twen- 
tieth of one per cent.: Held, that the holder of the bonds 
was not entitled to a mandamus to compel the county 
to levy a tax beyond that amount. “If there had been 
nothing in the act to the contrary it might, perhaps, 
have been fairly inferred that it was the intention of 
the legislature to grant full power to tax for the pay- 
ment of the extraordinary debt authorized to an 
amount sufficient to meet both principal and interest 
at maturity. This implication is, however, repelled by 
the spevial provision for the tax of one-twentieth of 
one per cent., and the case is thus brought directiy 
within the maxim expressio unius est exclusio alte- 
rius.” ‘We have no power by mandamus to compel a 
municipal corporation to levy a tax which the law does 
not authorize. We can not create newrights or confer 
new powers. All we can do is to bring existing pow- 
ers into operation. In this case it appears that the 
special tax of one-twentieth of one per cent. has been 
regularly levied, collected and applied, and no com- 
plaint is made as to the levy of the one-half of one per 
cent. for general purposes. What is wanted is the levy 
beyond these amounts, and that, we think, under ex- 
isting laws, we have no power to order.— United States 
v. County of Macon. In error to the Circuit Court of 
the United States for the Western District of Mis- 
souri. Opinion by Mr. Chief Justice WaAITE. Judg- 
ment affirmed. 19 Alb. L. J. 298. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


January-March, 1875. 


ACTION BY LESSEE AGAINST ASSIGNEE.~—A lessee 
can only maintain an action for the rent of leased 
premises against his assignee after he has paid the 
lessor for breach of the coyenants of the lease by the 
assignee. If he is a surety, then he must pay the debt 
for which he is liable before he can recover of the 
principal. Hoyt v. Wilkinson, 10 Pick. 31. If it is a 
debt imposed upon him by the default or act of the 
assignee, it must, of course, be discharged before the 
liability of the assignee accrues. Opinion by ENDI- 
CoTT, J.—Farrington v. Kimball. 


PARTNERSHIP — FALSE REPRESENTATIONS — 
Equity.—Where the defendant, by false and fraudu- 
lent representations, as to the extent of his business, 
induced the plaintiff to enter iato a partnership with 
him for a definite period, which wou!d make the plain- 
tiff liable to creditors as a partner, it was held that, as 
against such liability by reason of the defendant’s 
fraud, a court of law could afford the plaintiff no ade- 
quate remedy, and, therefore, equity has jurisdiction 
to order the partnership articles to be @anceiled, and 
to restrain the defendant from using the plaintiff ’s 
name as a partner, and having obtained jurisdiction 
for that purpose may administer complete relief in the 
same suit by ordering the defendant to repay the sums 
advanced or expended by the plaintiff on account of 
the partnership. Pillans v. Harkness, Colles, 442; 
Ex parte Broome, 1 Rose, 69; Rawlens vy.Wickham, 3 
De G. & J. 304: Jauncey v. Knowles, 29 L. J. (N. 8.) 
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Ch. 95: Story Part. § §'282, 285. Opinion by Gray, C. 
J.—Smith v. Everett. 


SURETY—BOND TO INDEMNIFY— CONSTRUCTION. 
In an action against one of the sureties in a bond given 
to the plaintiff in which D was principal, conditioned 
to secure the faithful performance of all duties incum- 
bent on him as deputy sheriff, and to save the plaintiff 
as sheriff harmless against all liabilities consequent 
upon the appointment of D, it was held, that in order 
to render such surety liable for acts committed previ- 
ous to the execution and delivery of the bond, the 

-bond must clearly show that such was the intention; 
and that the subsequent recovery of judgment against 
the sheriff for such acts is nota breach of the bond. 
The condition to save harmless from all judgments, 
etc., means judgments recovered for acts of miscon- 
duct occurring after the execution of the bond, and 
against which it was the intention of the bond to 
protect the plaintiff. Opinion by CoLt, J.—Thomas v. 
Blake. 


INSURANCE—MISREPRESENTATIONS.—In an action 
upon a valued policy of insurance upon several oil 
paintings in the plaintiff’s dwelling-house, it appeared 
that at the end of a written application for insurance, 
given to one B, an insurance broker, and exhibited by 
the latter to the president of the defendant company, 
was a written statement that the original of one of the 
paintings was by Leonardo de Vinci; that it was then 
in the Vatican, orin one of the churches of Rome, un- 
der the care of the Pope, and could not be bought for 
a large sum, which was named; that this copy by 
Pinnol de T. Salos was the only one in America, and 
no other copy could ever be allowed by the Pope. The 
policy contained a stipulation that the application con- 
tained a just and true statement of all the facts in re- 
gard to the value of the property insured, and mate- 
rial to the risk, and that the policy should be void if 
any material fact or circumstance should not have been 
fairly represented. Held, that any instruction to the 
jury that the representations as to the origin and 
character of the painting referred to, were material to 
the risk, and if falsely and fraudulently made, and if 
relied on by the insurer and found to be untrue, 
would avoid the policy, though mere expressions of 
opinion and belief were not to be taken as misrepre- 
sentations, was sufficiently accurate. Opinion by COLT, 
J.— Woodv. Firemen’s F. Ins. Co. 





SUPREME COURT OF ILLINOIS. 
[Filed at Ottawa, January 25, 1879.) 


PROCEDURE — FIVE Days’ RULE IN TRIAL OF 
CaUSE NOT CONSISTENT WITH GENERAL PRACTICE 
AcT.—This was a suit brought in the Superior Court 
of Cook County by the plaintiff as indorser of a prom- 
issory note made by the defendant. Defendant plead- 
ed the general issue, having attached to it his affidavit of 
his non-residence in Cook county at the time of the 
commencement of the suit. Afterwards, the plaintiff 
moved the court for a speedy trial of the cause under 
what is known as the * five days’ rule” of that court, 
submitting an affidavit of plaintiff’s attorney of his 
belief that the defense was made only for delay, ete. 
To this proceeding, the defendant objected, on the 
ground that the rule named was contrary to the stat- 
utes of this State, and therefore void. The court over- 
ruled this objection, and defendant appealed. SHEL- 
DON, J., says: “This court has in a number of instances 
passed upon the validity of this same ‘ five days’ rule’ 
in question and pronounced it void and of no effect, as 





being inconsistent with the general practice act in 
force July 1, 1878, and that it was error to take up and 
dispose of a case out of its order on the docket under 
that rule against the defendant’s objection. 73 Ill. 35; 
Id. 88; Id. 412; 79 Ill. 449." Reversed.—Braidwood v. 
Weiiler. 


PROCEDURE—SERVICE OF PROCESS ON A FOREIGN 
CORPORATION — AGENT TEMPORARILY IN THE 
County. — This was an action on the case brought by 
plaintiffs inthe Superior Court of Cook county against 
the defendant corporation to recover for a loss they 
met with from making advances as commission mer- 
chants, on bills of lading issued by the defendant, a 
railroad company The sheriff of Cook county 
made a return of service by delivering a copy of the 
writ to “J. N. C., general superintendent of said com- 
pany, the president of said company not being found 
in my county.” A plea inabatement was filed by de- 
fendant, in which it is averred that the railway 
company was a corporation existing and doing 
business under the laws of Nebraska, with its princi- 
pal office in the city of Lincoln, Nebraska, and that at 
the time of said service of summons J. N. Converse 
was not general superintendent of the road and was 
temporarily in Cook county. SCOTT, J., says: “The de- 
cision of this case depends mainly on the construction 
that shall be given to that section of the statute that 
provides for obtaining service of process upon corpo- 
rations. It was held, in 22 Ill. 9, the act of 1853, on 
this subject, which is the same in substance as the sec- 
tion cited, was not confined by its terms to domestic 
corporations, but was designed to procure service 
upon railroad companies having their offices and offi- 
cers in foreign States, and yet do business and have 
their agents and their property in this State. Conced- 
ing the correctness of the rule stated, as we do, it has 
no application to the case in hand. @efendant had no 
agents in this State. * * * It was certainly never 
intended that service could be had on a foreign cor- 
poration by leaving a copy of the process with any of- 
ficer or agent that might chance to pass through the 
State on his private business.”” Reversed.—Midland 
Pac. R. Co. v. McDermid. 


SUPREME COURT OF WISCONSIN. 


March 1879. 


MONEY HAD AND RECEIVED—ILLEGAL CONTRACT. 
—If A obtains money from B as for the purpose of 
paying it for B, to X, upon their agreement with X, 
and does not so pay it, but converts it to his own use, 
he can not retain it, as against B, on the ground that 
the contract with X was illegal. Opinion by ORTON, 
J.—Kiewert v. Rindskopf. 

FRAUDULENT REPRESENTATIONS.—In an action to 
set aside a contract with defendant upon the ground 
that it was obtained by his false and fraudulent repre- 
sentations, plaintiff can not recover if defendant be- 
lieved the representations to be true, and plaintiff had 
equal opportunity with him of ascertaining their fals- 
ity, or had the means of ascertaining it by the the ex- 
ercise of reasonable diligence, and was not prevented 
from doing so by any artifice of the defendant. Opin- 
ion by ORTON. J.—Mamlock v. Fairbanks. 


DEED — SETTING ASIDE ON GROUND OF UNDUE 
INFLUENCE.—1. Two sisters, A and B, on the deati of 
their father, inherited equally eighty acres of land, the 
younger, B, who was married and had children, hav- 
ing previously received by deed from her father forty 
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acres. B was of comparative weak mind and charac- 
ter, timid, easily influenced, unacquainted with busi- 
ness, and partially deaf; and at the time of the trans- 
action here in question was pregnant. Her husband 
and family appear to have no other resource than the 
land thus belonging to B. A, on the other hand, was 
a person of much intelligence, great energy and strong 
will, with great influence over B. By frequent inter- 
views with and solicitations addressed to B, without 
knowledge of her husband, and with an agreement 
that he should be kept ignorant of what was done as 
long as possible, A, aided by the mother, induced B to 
agree to convey some part of her right in the eighty 
acres to A. On A’s suggestion, B accompanied her to 
the office of A’s attorney, who had, at A’s request, pre- 
pared two deeds. By one of these, A conveyed twenty 
acres of the eighty acres, comparatively unimproved, 
to B; by the other, B conveyed the other sixty acres, 
with valuable improvements, to A. The attorney ap- 
pears to have read the deeds in B’s presence and en- 
deavored to explain their effect; but it seems doubtful 
whether B understood the explanation, and she testi- 
fies that she intended so convey only twenty acres. 
The attorney did not advise B of her rights, nor de- 
cline to take part in consummating the transaction un- 
til she should consult with her husband or with her 
own attorney (who had appeared for her in litigation 
then pending between the parties in relation to their 
respective rights in the land): and the two deeds were 
then and there executed. In an action by B and her 
husband to have B’s deed avoided: Held, that what 
took place in the office of said attorney, under the cir- 
cumstances stated. must be treated as undue influence 
and both deeds should be annulled. [Ryan, C.J., is 
of opinion also that independently of what occurred 
at the office of the attorney, the facts show an undue 
influence exerted by A upon B, by which B was in- 
duced to agree t® make the deed.] 2. It was error for 
the court below to merely avoid B’s conveyance as to 
forty acres, lett ng it stand for twenty acres, and also 
letting A’s deed stand; and the appeal (by A) being 
from the whole judgment, this court, on reversing it, 
directs judgment de novo covering the rights of both 
parties. Opinion by Ryan, C. J.— Watkins v. Brant. 


SUPREME COURT OF NORTH CAROLINA. 
January Term, 1879. 


A PURCHASER OF LAND sold under a decree of 
court may, if there arise a partial defect of title, ask 
an abatement of his bid, or if he has paid in the money 
ask a return of a proportionate part of it, and this 
though the purchaser knew of the existence of the ad- 
verse claim, and with such knowledge had the sale 
confirmed. Opinion by DILLARD, J.—Etheridge v. 
Vannoy. 


A CAUSE OF ACTION AGAINST a party for the wrong- 
ful taking of personal property can not be joined with an 
action against the party who has received, and who at 
the time of bringing the action has possession of the 
property. Opinion by SMITH, C. J.— Webb v. Taylor. 

A SHERIFF CAN NOT BE AMERCED for failing to 
sell the homestead on an execution obtained on an old 
debt. The imposition of a penalty for want of official 
diligence is a matter of State regulation, and is not af- 
fected by the decision in Edwards v. Kearzy, 6 Cent. 
L. J. 391. It can not be that obedience to the existing 
law of the State by a ministerial officer, can be re- 
garded as official neglect and subject him to the pains 


_—_ 








and penalties prescribed by law. Opinion by DIL- 


LARD, J.— Richardson v. Wicker. 


JUROR—CHALLENGE FOR COLOR.—Where a colored 
juror was challenged peremptorily by counsel and the 
court suggested to the sheriff to summon a colored 
man from the by-standers: Held, this was unwarrant- 
able interference by the court with the duties of the 
officers though it does not vitiate the verdict. If the 
judge may direct the summoning of a colored or white 
juror, class distinctions, which the recent amenements 
to the Constitution of the United States, and our own 
are intended to abolish, would thus be introduced in 
practical operations of our judicial system and in trials 
by jury, its most vital and valuable part. Opinion by 
SMITH, C. J.—Capehart v. Stewart. 

MORTGAGE OF GOODS— MORTGAGOR REMAINING 
IN POSSESSION.—Where a mortgage is made on a 
stock of goods and the mortgagor, by the terms of the 
mortgage, is allowed to hold possession and buy and 
intermingle goods, and postpone for a considerable time 
the payment; Held, that although the parties to the 
transaction may swear that no fraud was intended, it 
can not remove the legal presumption. Acts fraudu- 
lent in view of the law, because of their necessary 
tendency to delay or obstruct the creditor in pursuit 
of his legal remedy, do not cease to be such because 
the fraud, as an independent fact, was not then in 
mind. If a person does, or intends to do, that which 
from its consequences the law presumes to be fraudu- 
lent, he is held to intend the fraud inseparable from 
the act. Opinion by SMITH, C. J.—Uheatham v. Haw- 
kins. 
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[NEW Books RECEIVED.—Smith’s New Hampshire De- 
cisions: Little, Brown & Co., Boston. Biddle & McMur- 
tries’ Index to English Common Law Reports. Vol. 3: T. 
& J. W. Johnson, Philadelphia. Minor’s Institutes. Vol. 4: 
M. McKennie, University of Virginia. American Decisions. 
Vol. 8: A. L. Bancroft & Co.,San Francisco. Iowa Re- 
ports. Vol. 47: Mills & Co., Des Moines.] 


STATE INSOLVENT Laws. A Full Compilation of the 
Laws of Insolvency of all the States and Territories 
of the United States and of Canada, in force Novem- 
ber 1, 1878. With full indexes of the subject-matter 
of the statutes of every State. Compiled and edited 
by RAPHAEL J. MOSES, JR., Counselor at Law. New 

ork: Baker, Voorhis & Co. 1879. 


The insolvency laws of the States have, since the re- 
peal of the Bankrupt law, become of much import- 
ance. The present compilation is, therefore, timely, 
and will be pretty certain to find its way into most 
libraries, It gives, inaspace of less than 500 pages, all 
the State statutes as to assignments by insolvents, and 
concerning the distribution of insolvent estates. The 
statutes are arranged alphabetically, and before each 
State is placed an index of the subject-matter of the 
statutes, thus rendering an examination of their pro- 
visions easy. We think that the publishers, in issuing 
this work, have made the profession their debtors. 


aati 
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CASES ARGUED AND DETERMINED in the Supreme 
Court of Texas, During the Latter Part of the Gal- 
veston Term, 1878, and the entire Austin Term, 1878. 
Reported by TERRELL & WALKER. Vol. 49. Hous- 
ton: M. J. Cushing. 1879. 

This volume contains less than one hundred opinions 
of the Supreme Court of Texas, in cases decided 
during the year 1878. The reporting is well done, the 
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arguments of counsel being well condensed, and the 
syllabi carefully prepared. The publisher’s work is 
fairly executed. 

Among the decisions of general interest are the fol- 
lowing: The regulations of a railroad company that 
freight and passengers shall be carried on separate 
trains is a reasonable one; and a person who, in viola- 
tion of such rules, intrudes himself upon a freight 
train and sustains injury, can not recover therefor: 
Railway Co. v. Moore. Drunkenness of a sheriff at 
the time of making an illegal arrest is no defense, but 
may be regarded as an aggravation of the offense: 
Halil v. O’ Malley. Though a contract be illegal, a set- 
tlement and adjustment of the profits or losses result- 
ing from itis notso: De Leon v. Trevino. ‘A per- 
son can not lawfully invoke the aid of the criminal 
process of the land to have decided a question of prop- 
erty or other civil right.”’ This instruction in an action 
for malicious prosecution held correct: Gabel v. Weis- 
ensee. Money paid under a mistake of law can not be 
recovered back: County of Galveston v. Gorham. A 
judge may charge upon the legal effect of a document 
in a foreign language: Cowan v. Williams. A person 
prevented from completing a stipulated work, need not 
wait till expiration of time for its completion, but may 
sue at once on the contract, for damages sustained by 
its breach: Hearne v. Garrett. Unaer the Constitu- 
tion, an officer of the State may be removed for “thabit- 
ual drunkenness.”’ In defining this phrase, the court 
charged the jury as follows: “The word ‘habitual’ 
means the same in import as formed, or acquired by 
habit, or customary or usual, or common by frequent 
practice or use. It means more than the word some- 
times; nor does it imply reduced to actual imbecil- 
ity.” Held, that the phrase was not sufficiently de- 
fined by said charge: Tregg v. State. Litigation for 
an office closes with the office. If the term expires 
pending the litigation, no judgment can be rendered: 
Lacostev. Duffy. 


— 





DECISIONS OF THE SUPERIOR AND SUPREME COURTS 
of New Hampshire, from 1802 to 1809, and from 1813 
to1816. Selected from the mannscript — of the 
late Jeremiah Smith, Chief Justice of those courts. 
With extracts from Judge Smith’s Manuscript Trea- 
tise on Probate Law, and from his other legal man- 
uscripts. Boston: Little, Brown & Co. 1879. 

This is a selection of cases from the manuscript re- 
ports of Jeremiah Smith, who was Chief Justice of 
New Hampshire from 1802 to 1809, and again from 1813 
to 1816. To these ure added a large portion of an es- 
say on probate law, and numerous extracts from other 
legal writings which the chief justice left unpublished 
at his death. The volume is something novel in legal 
literature, containing, as it does, case law and legal lit- 
erature which are usually published in a separate form. 
Although the editor has not thoughtit necessary to put 
his name on the title-page, his scholarship is evident in 
many places in the book. 

Some of the decisions are interesting. In Muzzy v. 
Williams, the learned chief justice discusses a ques- 
tion concerning religious denominations with great 
learning and at much length, holding that Presbyte- 
rians and Congregationalists are “different sects ” 
within the meaning of the Constitution, and, therefore, 
a Presbyterian could not be forced to pay a tax for the 
support of a Congregational minister. His notes to 
the opinion in this case are drawn from many 
sources—from Walpole’s works and Erskine’s sveeches, 
Dryden’s poems and Scott’s novels, from Voltaire, Bos- 
well, Cicero, and the English reviews. Fisher v. Stew- 
ard decides that one who finds a swarm of bees in a 
tree on another’s land, marks the tree and notifies the 
land-owner, can not maintain trover against the latter 
for taking the honey. The law as to bees is set out ina 
note, “‘ Bees are fere nature, except when hived or re- 
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claimed; when a swarm lights on my trees they are 
not mine. But it would seem that, if they hive them- 
selves in my tree, they are then mine ratione soli. And 
if they are found on my ground,I have a qualified 
right in them; to the young, ratione impotentie, and to 
the labor of the bees or honey, because they are on my 
land and are my hive. I have on these accounts, to say 
the least of it, a better title than any other person.” 
In State v. Page, the defendant held genuine negotia- 
ble notes against A. He made others like them, and 
on payment gave up the false ones and kept the genu- 
ine ones. This, the chief justice held, was forgery, 
and convicted and sentenced the prisoner. ‘“ But,’’ he 
adds in a note, “the defendant immediately broke jail 
and escaped.” In Brown v. Langdon, another case 
affecting a church, he decided that a religious congre- 
gation was capable of taking by devise. One para- 
graph of this opinion is worth quoting: ‘‘ Common 
law as well as statute law, grows out of the situation 
and circumstances of the people. There was a time in 
England, when the lay gentry thought they saw the 
property flowing into the coffers of the clergy a little 
too freely. The clergy of that day were not content 
with the personal property; they became possessed of 
a considerable proportion of the real property of the 
kingdom. Hence the laws to restrain alienations to 
the clergy. These laws were not imported into this 
country, at least into New England, because they were 
not wanted. The clergy were poor. I speak of the 
first clergy of New England—they abhorred riches. 
The wealth of a clergyman in those days was his crown 
of rejoicing, the number of converts he made, the 
number of sinners he reclaimed. He disdained worldly 
wealth. He coveted not houses and lands. Very many 
of the clergy of that day accounted it unlawful and 
unchristian for a clergyman to have any fixed salary. 
Hence I conclude there never was any law in New 
England to prohibit clergymen or religious’ corpora- 
tions from acquiring property.” Tempora mutantur 
at nos mutamus inillis. In Cutts v. Frost, the word 
“seal”? was written after the signatures of the parties 
on a document, but no seal was affixed. It was held 
not to be a sealed instrument. The law is otherwise 
now in most of the States, by express statute. All the 
cases just mentioned were decided between the years 
1804 and 1814. 

The remaining eighty pages are taken up with ex- 
tracts from the chief justice’s manuscript Treatise on 
Probate Law (a work which was never published, but 
which was made use of by Mr. Webster and others), 
This part of the book will 
well repay a perusal. The author writes with force, 
and what he says may be read with profitnow. He 
sees no use for a seal to a will which the State statute 
requires. ‘It is an unmeaning, useless ceremony, and 
affords no security against fraud or forgery.”? <A well- 
known maxim he alters thus: ‘‘ De 4 of acent non 
curat lex.” In an action ona penal statute, the pen- 
alty was alleged to be £100, which was averred to be 
equal to $333 33, and it was moved in arrest of judg- 
ment that it should have been stated to be equal to 
$333 33 33-100. He objects to the phraseology of a stat- 
ute, “‘ A controversy of $200 value.”’ ‘*The value of a 
controversy isa singular mode of expression. Most 
peopie find a controversy of little value; often worth 
nothing, and sometimes, like negative quantities in 
algebra, worse than nothing.’”? From an opinion deliv- 
ered in 1808, it would seem that arbitrators in those 
days were like the clergy—they despised heavy fees.” 
“Tt is not unfrequent,” he says, ‘‘ for arbitrators to re- 
ceive for fees what they can drink.” But they may 
have been able to drink a good deal; and if liquor was 
searce and high, this perhaps made a difference. Of an 
agreement to apply for an act of incorporation, he says: 
“Tt was a mere agreement to be created ,to be born; 
might not the signers repent before actual birth.” And 
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of a chartered corporation: ‘‘ This body was created 
out of chaos, or made of raw material, June 14, 1800. 
It has no parent, no ancestor, no predecessor.” 

The chief justice was evidently a good pleader, for 
he takes pains to point out defects in pleadings brought 
before him, and, in one case, in this style: ‘‘In the 
course of my judicial duty in examining records and 
pleadings, I have seen none more slovenly and incor- 
rect than the record now under consideration. If the 
copy with which I have been furnished is not faulty; 
the declaration is incorrect; the service is bad; the 
plea would be bad on error; it would not be cured 
by verdict;.the replication is bad; the joinder is 
bad: the causes of demurrer are many of them ab- 
surd; and even the joinder in demurrer might itself 
be demurred to, if such a thing were ever allowed. 
They serve to disgrace a State in whose records they 
appear.” In another unpublished opinion, he speaks 
to the bar generally: ‘I can nut help repeating, on 
this occasion, what I have so often mentioned—my ex- 
treme mortification to find that so little improvement 
is made in this State in this most useful, necessary and 
honorable science of pleading, while, in almost every 
other State in the Union, it is cultivated, and, in some 
States, has already arrived at a considerable degree of 
perfection.” More causes, he remarks, are lost in the 
courts for want of good orderly pleading, than for lack 
of good speaking. He reminds them that the records 
of the court will remain after they are forgotten, and 
objects strongly to having bis name transmitted to 
future generations in company with the kind of plead- 
ings which are constantly broughi to his notice. He 
was a great admirer of Chief Justice Parsons, who, he 
considered, knew more of the New England law, which 
existed while the British held it, than any other man 
that has jived, or ever will live. Inan opinion in 1815, 
referring to a case where Parsons had been counsel, and 
had not taken a certain exception, Chief Justice Smith 
said: “‘ Parsons did not take the exception. We 
must not be wiser than that great man.” 

If the legislators of to-day who, we can hardly per- 
sume, are wiser than those of a former generation, 
will consider the advice of the chief justice with which 
we will] end this review, his successors may have rea- 
son to thank the unknown editor of this work for 
bringing to light the wise words of the dead jurist. 
Speaking of legislative ignorance of the common law 
hesays: “The legislature can abrogate the law as they 
can the rules of their own making. But it would be 
well for the people if they would first take the trouble 
to understand it. No man acquainted with the com- 
mon law can look into our statutes and not see 
that the framers of the statutes were often ignorant 
that the common law contained precisely the same 
provision, and in many cases a provision different and 
better adapted to the wants of society.” Andcan it be 
said that what he says concerning poorly drawn stat- 
utes has lost any of its force in the sixty years which 
have elapsed since its utterance. “From my own 
experience J can say that our courts meet with more 
perplexity in their endeavors to unravel the meaning 
of ill-digested and ill-penned statutes than in settling 
what the common law is.” 





ANSWERS, 
No. 18. 
[8 Cent. L. J. 287.) 
A may recover the proceeds of the draft in an action 
of assumpsit against D, who holds the proceeds. See 
the leading case of Moses y. McFarland, 2 Burrows, 
1,00. Butif C, or his assignee, or both, claim an in- 











terest in the controversy, then he or they, as the case 

may be, may be made parties defendants. See Whit- 

tlesey’s Prac., p. 112, sec. 90, and authorities there 

cited. M. THOMPSON. 
St. Louis. 








NOTES. 





HON. SAMUEL TREAT, judge of the United States 
District Court for the Eastern District of Missouri, 
will sail for Europe about the first of May, to take a 
short season of rest. There is no judge on the bench 
by whom a vacation has been more richly earned. 
Judge Treat has now been engaged, continuously, in 
judicial cases for nearly thirty years. During more 
than ten years of this time his court has been a court 
of bankruptcy—full of business, and always in session. 
He has displayed a rare good sense in keeping the ad- 
ministration of justice, in his court, wholly disassoci- 
ated from party politics, and has discharged the duties 
of his office without ostentation, with learning, integ- 
rity and skill. His penetrating intellect has been 
quick to grapple with novel questions, and to master 
their difficulties; and in dispatching the numerous 
and complicated details of a court of bankruptcy, he 
has shown aremarkable administrative talent. We 
wish him a pleasant journey and safe return. 





THE SUPREME COURT OF THE UNITED STATES has 
under its consideration the question whether or not a 
man who has been disbarred by the courts of his 
own State, possesses the necessary qualifications to 
entitle him to become a member of the bar of that 
high tribunal.—A man_ was tried in Nevada for 
cattle stealing. The jury acquitted him without leav- 
ing the box, and upon his return home a friend in- 
quired as to the result of the trial. ‘*No cause of 
action,” said the party; “I merely killed the ox in 
self-defense, and ate him for spite, and, of course, I 
was acquitted by the intelligent jury.””——When the 
defendant, in Winn v. State, came to look at the in- 
dictment, which charged him with assault with intent 
to murder, his eye first caught the words in lare type, 
“V. B. & T., Printers, Stationers, Lithographers and 
blank book makers, St. Louis.” Being convicted and 
sentenced to the penitentiary for two years, he recol- 
lected this title, and, being advised that these words 
were not by the Texas Criminal code, an essential 
part of his indictment, he took his case to the court of 
appeals. But that eourt, on the 15th ult., over- 
ruled his objection, not, however, without making a 
few remarks concerning printed forms of indictments. 
‘Though the statute,” said White, J., ‘* defines an in- 
dictment to be the written statement of a grand jury, 
accusing a person therein named, of some act or omis- 
sion which, by law, is declared te be an offense, it bas 
never been held that a printed form, with the blanks 
properly filled in writing, was not a sufficient compli- 
ance with the law. We do think, however, as a 
matter of taste and propriety, in having forms printed 
for his sole convenience, the prosecuting officer might 
stipulate with his printers that the blanks to be print- 
ed should not be used by them as an advertising me- 
dium, or, if so, that their names should not be placed 
in so conspicuous a portion of the form, and in such 
connection with it, as that their advertisement will be 
mistaken, as seems to have been done by defendant 
and his counsel in this case, for part and parcel of an 
indictment charging him of an assault with intent to 
murder. The process and pleadings necessary in 
criminal prosecutions for violations of the law, are 
not, it seems to us, the proper medium for advertising 
private individual enterprises. Suffice it to say, how- 
ever, that this advertisement is not part of this indict- 
ment, and does not invalidate it,”’ 
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